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CHAPTER FIVE
A TEXTUALLY MEDIATED SYSTEM

When | was achild | lived with my mother, three sisters, and brother on Winnetka Road in New
Hope, Minnesota. Winnetkawas adirt road. It separated the houses built for returning soldiers
and their families after World War 11 from the fields of corn, soybeans, and hay that spread
beyond that point for asfar as| could see. We had one phone (rotary dial) in our house. Taped
to the wall aboveitwas ared card identical to those tgped to the walls in the houses of all my
friends. Atthetop, inbig letters, it read EMERGENCY NUMBERS. Below were three
numbers—for FIRE, POLICE, and AMBULANCE.

| remember using an emergency number only once. | called the fire department because my
brother had acadentally started our dog house on fire. The fireman who answered asked to talk
to my mother. She was at work, so he called Mrs. Nelson, who lived next door, to seeif afire
truck was necessary. Apparently it wasn't, because Mrs. Nelson came over and put out the fire

with the garden hose.

| still liveon adirt road. But thereisno red card in my home, because like almost all other
citizensin my community, | know that in case of an emergency requiring the police, an
ambulance, or the fire department, | need ssimply dial 911. This number—911—is a universal
text in the U.S,, actively organizing the way in which the public entersinto processes of

management and ruling by community inditutions.

Today if | call the designated emergency number, | won't reach afireman, as| did when | lived
on Winnetka Road. I'll reach a county employee. The management of public agencies which
organize our sodal relations has become increasingly complex and bureaucratized. The county
employee | will reach by calling 911 is an intake dispatcher, who will determineif | need an
emergency service, which emergency service or services | need, the exact location of the
problem, and the identities of those involved. This dispatcher will then electronically transfer

my call to a second dispatcher, who wilpropriate emergency service to dispatch “help.”
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When awoman who has been beaten by her intimate partner dials 911 for help, she activates a
complex system of agencies and legal proceedings which constitute the state’ s legal apparatus of
ruling. Itisinturnlinked to other systems of ruling, particularly the mental health and social
service systems. These agencies of social control are themselves coordinated and controlled
through administrative processes and regulating texts increasingly present in the mundane but
vital processes that manage our daly lives. Few activities that occur inthe processing of a case
are not textually mediated. Texts are the primary ingruments of implementation and actionin

this system and as such are afocal point of my investigation.

The number 911 isthefirst in aseries of texts that will coordinate, guide, and instruct a number
of practitioners who will participate in processing as a criminal assault case awoman’s
experience of being beaten. The dispatcher who receives the call does not use her own discretion
in accomplishing each of the tasksinthis highly specialized system. Sheinstead follows a
written script in the form of computer screens which mediate the discussion first between the
caller and the 911 intake worker and then between the dispatcher and the police officer who will
respond to the call (Wahlen & Smith, 1994). These screens constitute the second text in the
management of a domestic assault case by a community's police and court system. They are nd.,
as D. E. Smith (1990b) notes, "without impetus or power" (p. 122). These texts and the hundreds
that will follow are active. They screen, define, prioritize, schedule, highlight, route, mask, and

shape.

The“case,” asawoman’s actual experiences become when the dispacher begins the process of
inscription, isinstitutionally resolved through a series of processes or organizational occasions.
Cases move from one occasion to the next through a series of practitioners who do
something—take action—and then textually record those things needed to move the case to the
next occasion for action. Much of what the practitioner does is guided by texts such as
administrative forms, rules and regulations, screening devices, intake forms, and report-writing
formats. The text the practitioner produces is designed to hook up and assist the practitioner at
the next occasion for institutional action. As such the text, like the practitioner, is doing
something. Between what happened to the woman the night she was beaten and the final

organizational occasion liesa " social organization of ruling.”
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Much of the ideological work of the system is buried in the text. Therefore to incorporate a
principle such asprioritizing victim safety into the infrastructure of the system, changes must
occur at the level of thetext. While | have contended that the battered women’s movement has
not had a very sophisticated understanding of the court system as a textually mediated process, |
am not claiming that the movement has paid no attention to the text. It was battered women’s
activists who insisted on state laws reguiring police to write investigation reports on all domedic
assaults they investigate. It was also these activists who argued for a dispatching system that
coded assaults on women separately from the general category of domestic calls, which includes
any disturbance at a private residence—loud parties, cats stuck in trees, teenagers who don't
come home at night. They have worked on committees to review state forms, court regul ations,
and welfare intake forms. | am, however, contending that we have placed far too great an
emphasis on the personal attitudes and beliefs of individual practitioners, missing the processes
that organize their responses, and arguably their consciousness, about these cases. Each entry
into a casefile represents aversion of alived experience. Each version hasits own producion
story (Green, 1983). Activists havepaid far too littleattention to the way practitioners’ daily
activities are organized to produce the texts which both become the cases and determine case

outcomes.

Court File And Agency Case Files

Institutions which manage citizens' private lives, such asthe legal system, do so through
paperwork. For acase to be handled by people in diverse settings, each with specialized tasks, a
written record is kept. Each practitioner leaves an imprint on the case. The record moves from
one component of the case processing to the next. Sometimes the people involved in the case are
present to add thar voices; sometimes the written record becomes the tatal representation of their
experiences. But asD. E. Smith (1990b) contends, inscriptions do not just refer to events that
occurred, they are in themselves doing something. They are working with the reader at different

organizational occasions to accomplish different institutional tasks.

In particular the formality, the designed, planned, and organized character of formal
organization, depends heavily on textual practices, which coordinate, order, provide
continuity, monitor, and organize relations between different segments and phases of
organizational courses of action, etc.
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Organizational texts order and coordinate the practices of dispersed organizational
settings. Hence they will be read and interpreted differently on different organizationa
occasions. (pp. 217-218)

The legal system, like most institutions of social control, uses bureaucratic forms of management
to accomplish itswork. Relationships between individual citizens who are linked to a crime and
workersin the legal system are organized through the creation of acase. A case record or file
becomes a key organizational element in taking action; it is the institution’ s representation of the
“incident” (here the incident is an assault on awoman) which precipitated the opening of the
case. Asan ingtitutional representation, it reflects the concerns of the ingtitution. Itislikea
medical chart tdling the reader who did what, when, and for what purpose. Although some
organizational occasions are recorded, case files rarely contain verbatim transcripts of what
occurred. Instead they contain documents that are organized to record what “ of institutional

significance” occurred at each processing occasion.

Members of the institution are trained to read and write in institutionally recognizable ways. The
reader is linked to the writer of a document in such a system not only through the text but
through the legal discourse which organizestheir professional training. Professionals are trained
to tranglate what they see and hear and gather from the everyday world into professional
discourses about that world. The professional discourse in reports and documents appears to be
the objective work of an individual responding to a specific set of circumstances, yet thisisfar
from what actually happens: battered women’'s lives are twisted into preformulated categories

created not in the lived experience, but in the professional discourse.

Thisis not a process to which advocates areimmune. As Gillian Walker (1990) shows, we have
adopted many of these ideological representations of women who are battered and of their
abusers. But more important, we have engaged in producing our own ideologies by adopting the
conceptual prectices of the prafessional discourse which individudiz violence theary of feminist
therapist Lenore Walker (1984) is perhaps the best example of movement activists embracing
and promoting an ideological representation of women’slives. L. E. Walker’ s theory makes the
dubious claim that aimost all of the millions of men who batter their partners are experiencing a
psychological response to stress and anger which reoccurs cyclically over an extended period and

typically escalatesin severity and frequency. Her theory proposes that this psychological
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response occurs in three phases. atension-building phase, an explosion phase, and a respite
phase. Even though thousands of women report the absence of tension-bulding or respite
phases, and thousands of others experience low levels of violence for decades with no escalaion

in frequency or severity, her theory iswidely embraced as descriptive of most domestic violence.

The law dealswith cases. Casesdon't exist in the lived reality on the night a man's fist smashes
into awoman's face; cases exist in case files. Case files create a means for the many prectitioners
involved to act on acasein aprescribed way. A casefileisoriented to a particular subject. The
gathering of the data for the file is generally not seen as problematic. Entries are made by
invisible, interchangeable people. The entries made by those who make the observations
typically interpret the actions of the report’ s subjects, the man who beat his wife and the woman
who was beaten, in terms of the legal process for which an entry isbeing made. A police officer
records information related to the existence of the elements of a crime, the probation officer
produces an account of a case in relation to sentencing objectives, and the rehabilitation worker
documents indicators of amenability to change. Administrative forms, established ways of
seeing things, and criteria established in policies regarding what is relevant information guide the
recorder through the literally dozens of choicesto be made. These guiding forces areinvisibleto
the casual observer and make it appear asif practitioners are making individual choices based on
the specifics of acase. Martha McMahon and Ellen Pence (1995) quote the following
observation from aworker at a newly organized visitation center. It offersarareglimpse of a
situation in which the textual processis visible and not yet embedded in the setting. The
production of afile (the visitation center log) is still seen as embedded in the choices and

activities of individua people.

[After the visit] we make anotein the log if anything went on worth noting. It's that term
"worth noting" that causes the problems. We've had so many discussions about what to
record. These records have been subpoenaed by attorneys on both sides of really brutal
custody fights. So we all feel uncomfortable about what to record.

We thought we solved the problem by agreeing to only record exactly what we saw. Still,
just selecting which two or three things of the thirty things we've observed should be
logged was a problem. Should we only comment on things the visiting parents do that
are negative? If weputinthelog®. .. hewasaways on time and respectful to us and
his former partner and seemed to be attentive to the children's needs and feeling,” what
would be the purposes and use of this comment later in a courtroom when lawyers make
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their cases? (pp. 190-191)

Here the worker is part of a process which in just afew yearswill beinvisible. She and her
colleagues are trying to create arule or frame for selecting the particulars of a situation. Later

these recordings will appear as objective observations of what of relevance was thereto be seen.

In order to investigate the documentary practicesassociated with processing a criminal domestic
assault case | oollected every available court and police document on six cases® | chose cases
based on discussions held at the bimonthly interagency meetings involving probation officers,
shelter advocates, and facilitators of men’s groups. If a particular man’s name came up & the
meeting | noted it and began to collect filesrelated to his case® | had planned to write a
summary of each case and then analyze how the issue of victim safety was either incorporated
into a case file or dropped from it. My plan was to then link the safety concernsin the file to the
actions practitioners took as areault of these safetly considerations A co-worker hdped me
gather files. It took 20 to 30 hours over 2 weeks for two of usto gather all of the documents on
just six cases. Even at that we weremissing many documents. The court filewas centrally
located, but there were literally hundreds of related documents dispersed throughout the system

in the agency files of individual prectitioners.

When | had finally succeeded on getting one fairly complete file together | spent an entire day
indexing each piece chronologicdly. It was confusing because the file documented four separate
incidents of violence. There werein fact four separate cases covering more than6 years, al in
one court file. Having completed this unexpectedly time-consuming task, | sat down to read the
fileinitsentirety. | wanted to figure out just what had happened to Debra Barber and the man
who was beating her, Robert Barber. My indexing sheets on the Barber file follow.

0| selected specific cases only to hav e an entry point into what | am trying to understand as discursively
organized relationships. | am not trying to establish arandom sample or alook at a representative type of case.

1During the course of aweek | attended tw o or three meetings with advocates or court personnel or D Al P staff
in which the names of problem cases came up. | slected cases in which the problem seemed to be with how
someone in the system responded rather than those that were problematic strictly because of the offender’s
behavior.
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ROBERT JOHN BARBER COURT FILE

88-81543 OFP

8/5/88 Order for domegic abuse hearing and ex parte order for protection (along with
Affidavit of Debra Barber)

8/5/88 Sheriff’ s information sheer

8/13/88 OFP

8/13/88 Court minutes—notes persons present at 8/13/88 hearing

8/14/88 L etter to Judge Hersh from the court alcohol counselor

8/31/88 Petition for review/hearing and order by Debra Barber asking court to allow “usto

go to counseling together” and believing he has changed and wants to be
together as afamily. (Set hearing for 9/15/88)
9/15/88 Order allowing Barber to reside in home and continued counseling of both parties
by Reverend Sikes and reinstating remainder of provisions of 8/13/88 order
12/14/88 Letter to Pierce (DAIP) from Lutheran Social Servicesre status of Barber
12/21/88 Petition for review/hearing and order by Pierce—hearing set for 1/12/89 (says
Barber not cooperating)
1/12/89 Order ordering Barber to meet with Smith and Kent re counseling plan
1/12/89 Court minutes—notes those present at hearing

CRIMINAL CASE #75843 ASSAULT IN THE 5th DEGREE OBSTRUCTING LEGAL
PROCESS WITH FORCE OR VIOLENCE

9/18/88 Arrest report of 9/17/88 assault on Debra and cops

9/19/88 Criminal complaint

9/19/88 Public defender’ s éligibility form

9/19/88 Supervised rel ease agreement

9/30/88 Prosecutor’ s notice of evidence and demand for disclosure per rule 9.02

10/8/88 L etter to court by prosecutor confirming omnibus hearing has been reset for
10/16/88

10/16/88 Petition to enter plea of guilty in felony or gross misdemeanor case

11/12/88 Dismissal of count 11 of the complaint

11/12/88 Guilty pleato assault in the 5th degree; fined $100.00

12/28/88 Summons to appear on 1/26/89 to answer complaint alleging Barber violated
terms of probation by failing to cooperate with DAIP (includes the Conditions of
Probation form)

1/26/89 Notice of alleged violations to Barber by Arrowhead Corrections

1/26/89 Transcription report

9/30/88 to Transcribed summaries of al Barber’s court appearances
1/26/89

K3-74-589241 OFP

7/25/92 Order for domedic abuse hearing and ex parte order for protection (along with
Affidavit of Debra Barber)
8/1/92 Order for protection and court minutes noting persons present

10/20/92 Notice of motion and motion by Barber requesting dismissal of OFP and
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restoration of custody of children. The affidavit asks for the modification of the
OFP because “Religious beliefs specifically forbid separation of husband and
wife’

10/23/92 Order to show cause (based on DAIP staff’ s affidavit) why court shoud not hold
Barber in contempt of court for failing to make arrangements with DAIP and
because DAIP staff saw them together on several occasions

10/23/92to  Sheriff’slog with attempts at serving Barber with order. Also a photo of him and

10/28/92 anote stating “ARMED”

11/7/92 Order holding Barber in contempt of court and sentencing him to 10 daysin jail
unless he complieswith OFP dated 8/1/92 and denying Barbea’s motion to
terminate OFP and court minutes

1/15/93 Notice of motion and motion by Debrato modify OFP so they can attend church
together and go to marriage counseling

1/23/93 Order alowing the parties to attend church together and can attend marriage
counseling upon Barber’s completion of his remaining nine anger contra
sessions

3/7/93 Notice of motion and motion by Barber to modify OFP to permit contact and lift
exclusion from the home “to renew our marriage”

3/17/93 Order allowing Barber in home with the 8/1/92 OFP as amended remaining in
effect

5/8/93 Notice of motion and motion by Debrato exclude Barber from home

5/18/93 Motion by Debrato prohibit phone contact and allow visitation through Visitation

Center. He came to house while they were gone, changed locks, put some things
in garage, carries gun

5/21/93 Order forbidding Barber from bang at or near thehome and contact only in public
in presence of third persons and parties are to arrange visitation through Visitation
Center

5/28/93 L etter to Barber from DAIP Visitation Center confirming that Barber will no
longer be using the visitation center

2/3/94 Memo and enclosuresto Initial Intervention Unit form, court administrator’s
office re OFP

2/3/94 Order for hearing and ex parte order for protection (along with Affidavit of
Debra)

2/3/94 Sheriff’ sinformation sheet

2/12/94 Order for protection and court minutes

3/15/94 Affidavit and motion to modify OFP by Debra asking for no phone contact and
supervised visitation and mandated anger groups

3/15/94 Affidavit and motion to modify order for protection by Barber requesting custody

of children and possession of house until Debra has undergone counseling for
anger, then family counseling

3/23/94 Order continuing modification hearing until 4/94/94; prohibiting phone contact;
arrange visitation through Visitation Center and reinstating rest of 1/12/95 Order
and court minutes

4/9/94 Order granting Barber supervised visitation through VC and reinstating all other
provisions of the 2/12/94 order and court minutes (copy of order to Barber
returned by post office)

7/21/94 Affidavit and motion to modify order for protection by Barber requesting
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unrestricted visitation

8/6/94 Order denying visitation because Barber isin jail and minors cannot visit inmates

8/7/94 L etter by Barber to Judge Adams stating that new policy of jail does allow minors
to visit

8/21/94 L etter by Barber to Judge as above

SB-94-420680-CRIMINAL CASE SB-94-420680 BURGLARY AND VIOLATION OF OFP

5/4/94 Criminal complaint with copies of OFPs and criminal record

5/7/94 Felony—gross misdemeanor first appearance statements of rights

5/7/94 Prosecutor’ s request of bail in the amount of $12,000

5/7/94 Court minutes setting Omnibus hearing, appointing PD, etc.

5/9/94 Judicial determination of probable cause to detain

5/11/94 Order detaining Barber and setting bail at $12,000

5/12/94 Notice by prosecutor of evidence and demand for disclosure per rule 9.02

5/25/94 Notice of motion and motion by Barber to dismiss the complaint and suppress
illegally obtained evidence

5/26/94 Contested Omnibus hearing set for 6/5/94

6/2/94 Criminal stalking complaint (felony) with prior OFPs; criminal record

6/4/94 Notice by prosecutor of evidence and demand for disclosure per Rule 9.02 with:

2/29/94 police report and arrest report of 5/2/94
Written statements of witnesses

Prior OFPs

6/5/94 Findings of fact and order finding probable cause and lawful entry by police into
Barber’s hotel room

6/18/94 Motion for joinder consolidating court files R7-94-842267 and SB420680, i.e.,
and violation of OFP case with the stalking case

6/25/94 Order consolidating the above files/cases

7/28/94 Seven-page letter from Barber to Debra

8/25/94 Notice of jury trial set for 8/25/94

8/25/94 Subpoenas

8/25/94 Petition to enter plea of guilty in afelony case and court minutes ordering PSI

9/1/94 Sentencing minutes (2) for both cases

S9-94-420-849

5/28/94 Bail request for $30,000

6/4/94 Criminal complaint dleging stalking and violation of OFP with copies of OFPs,
criminal record

6/4/94 Fel ony—gross misdemeanor first appearance statement of rights

6/4/94 Court minutes—set Omnibus hearing; bail; appointment of PD

6/5/94 Order to detain Barber; bail is $30,000

6/18/94 Motion to consolidate criminal the two cases by prosecutor

6/24/94 Court minutes—motion to consolidate under advisement; NG plea

6/25/94 Order consolidating cases

7/15/94 Seven-page |etter by Barber to Debra as evidence

8/25/94 Petition to enter plea of guilty
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8/25/94 Court minutes—quilty plea accepted—PS| ordered re stalking

9/1/94 Court minutes—looks like 1 year at NERCC s stayed; probation for 2 years,
anger counseling; urinalysis for drugs; continued medication; no firearms; comply
with OFP

9/4/94 Order appointinga PD

Information from individual practitioners’ files

7/16/82 Discharge summary for Barber re chem dependency indicates he was preoccupied
with wife and confronted about this

10/17/82 Volunteer jail visitor report of talk with Barber

1/26/89 to DAIP participant service record

4/29/90
9/17/88 Summary of Police report
9/18/88 Order for domedic abuse hearing and ex parte order for protection with Affidavit
9/25/88 DAIP contract for participation
9/25/88 Victim’sfile—includes: victim’s report & release of info
9/25/88 DAIP initial interview and referral form along with history of abuse, etc.
9/26/88 Order finding domestic abuse; restraining order; custody to Debra, etc.
9/27/88 L etter to Judge Hersh from court acohol counselor
10/5/88 Petition by Debrato alow visitation and joint counseling

10/29/88 Order modifying OFP to allow Barber to move back in with Debra
11/12/88 Conditions of probation

12/15/88 Letter to Barber from Terri Sill of Lutheran Social Services
12/21/88 L etter to Pierce from Lutheran Social Services

12/28/88 Petition by Pierce to review OFP due to non-cooperation by Barber

1/26/89 Copy of 1/26/89 orde modifying OFP
3/15/89 L etter to Barber from DAIP re missed men’s group
7/12/92 Order for domedic abuse hearing and ex parte OFP and affidavit
8/1/92 OFP
8/1/92 DAIP contract for participation
8/19/92 DAIP domestic abuse intervention project intake and referral form
8/20/92 to DAIP participant service record
4/21/93
9/13/92 Notice to DAIP for Lutheran Social Servicesthat Barber isin counseling

10/22/92 L etter to Barber from DAIP suspendng him due to violation of OFP
10/23/92 Affidavit of DAIP staff of DAIP re suspension of Barber from DAIP program
10/23/92 Order to show cause to Barber to gopear based on DAIP staff’ s affidavit

11/7/92 Order holding Barber in contempt of court

1/23/93 Order allowing Barber and Debrato go to church together

3/17/92 Order pursuant to Barber’ s request to lift exclusion and no-contact provisions of
OFP. The order allows him lift exclusion from home

4/10/93 DAIP contract for participation

4/21/93 L etter to Barber from DAIP informing him that he completed DAIP program

2/1/94 Arrest report re shoving incident on 2/1/94

2/12/94 OFP pursuant to hearing

2/29/94 Incident report re violation of OFP

3/4/94 Incident report re another OFP violation
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3/16/94 Incident report re violation of OFP by driving by house
3/23/94 Order on OFP continuing matter to 4/9/94 & prohibiting phone contact
4/30/94 to Dispatcher’ s watch report
5/2/94
5/2/94 Arrest report & witness statements. Barber had loaded gun under bed in hotel

room; he was taken to hospital for evaluation

My initial reaction to the whole exercise was one of enormous disappointment. There were
hundreds of pages of documents, the recordings of literally dozens of people who in some way
had handled the case, and yet there were enormousgaps in information. | had expectedto
complete the task with most of my questions about what had happened answered. But | had
scores of unanswered questions. Far example, on 7/16/82, when Robert was released from his
chemical dependency program, the staff noted that he had been obsessed about his wife
throughout the treatment process, which “interfered with hisrecovery.” | can’t tell from the
record if he was obsessed in away that posed a dange to her or simply tha he wanted to talk
about their relationship rather than his own addiction to drugs and acohol. | can’t tell if Debra
knew about this obsession. | couldn’t tdl what his release and his obsession meant to Debra. Did
she want him released? Did she have to go to the shelter?

In the second file | put together there were also multiple cases involving an offender who had
assaulted two different women over an extended period of time. In one of those cases the
prosecutor made a motion to dismiss the charges because the victim, Leslie, had written aletter
saying she had lied to the police to gethim in trouble. But asl read further | found an almost
identical letter written by another woman with whom the offender, Conrad Freisen, had been
living 2 years earlier, similarly asking the court to drop the charges because she had lied. | was
struck by the findity of missing information. What was missing was permanently missing and if
itwasn't in thefile, it seemed to have no relevance. For example, in both the Barber and Freisen
files, none of the callsto 911 were transcribed or preserved on tape. The motion to dismiss based
on Ledlie sletter saying she had lied was made 3 months after her call to 911. | did find the
dispatcher’ sinitial complaint report in the pwas a comment, “Woman crying . . . says boyfriend
tried to choke her unconscious.” But by the time the letter came to the prosecutor the tape had
been erased and the dispatcher record is available to the prosecutor only upon request. | wonde

how helpful Ledlie’ s letter to the court saying she had lied would have been to the defense if the
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jury had heard the 911 tape and then read the letter from the “lying” victim.*

| was amazed at how little was ever said about Robert Barber’ s use of violence in the dozen or
more hearings involving his case. | could figure out more about his drinking habits than his
hitting habits. | thought | would be able to see what people did as they “worked” on the case but
the work of individual practitioners was missing from the record. As| reviewed thefile | was
critical of all the missed opportunitiesto get the conviction, but maybe a conviction would not
have added to Debra' s safety at al. Thereisno place in thefileto look up that kind of
information. Apparently she was never asked, “What implications will atrial or a conviction
have on your safety?’ If she was asked, there was no place in the file to record her answer. |
could see what had happened: the violence was erased, and Debra’ s experiences were not

recoverablein thisfile. But | couldn’t see how this erasure had happened.

| realized that text analysis was going to be inadequate because it treated texts as inert objects. |
needed to explicate them as actively organizing, interpreting, and screening particulars. | wasn't
going to understand from simply analyzing afile how institutional processesare organizedto
resolve cases inways which so frequently fail to protect women. | wasn't asinterestedin
analyzing the text as a entity in itself or reading a particular transcript and completing a textual
analysisas| wasin following D. E. Smith’ s instructions to explicate how institutional relations
determine the everyday world. These institutional relations are constituted in the local
organization of work routines which at the juncture of awoman’s experience act to generdize the
particular. Thismakes her accountable to the institutional way of knowing, rather than it
accountable to the particulars of her life. It was the relationships of the production of the text,

the women’s expeaience, and the safety measures put into place by the court that | needed to

| abandoned the project of analyzing afile and regretted all the timel had spent indexing the six
cases. But when | began my observations of case processing, | had a better understanding of
what to look for and ask about in my interviews. | began to observe the production of every type

of text created in this process. It was during a police ride-along shortly after gathering my files

%A ccording to a Domestic Abuse Information Network (DAIN) statistics summary for 1995, 21% of men
arrested in D uluth last year for assaulting a partner had been in court at least once before for battering.
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that | began to see very distinct types of texts and distinct roles of textsin the process. | was
finally connecting D. E. Smith’ swork to my own. | could see how settings were socially
organized courses of action and that no individual practitioner complées such an action. | could
start to see how texts on many levels were guiding praditioners as they translated the messy
realities of peoples’ lived experiences into institutionally recognizable forms which then
mandated prescribed courses of action. For the sake of discussing the role of the key textsina
criminal assault case | am delineating them into four categories: administrative texts; regulatory

texts; reports, recommendations, and statements; and aguments.®

Types of Legal Texts

Administrative texts include such documents as intake forms, report-writing instructions, court
minutes, applications for protection orders, warrant request forms, and applications for a public
defender. These texts (a) record and document things that have happened; (b) initiate new
proceedings or actions; (¢) communicate and link organizational occasions and workers together;
and (d) select relevant information by defining the categories of information practitioners are to

use when producing a text.

Regulatory texts include documents such as state statutes, instructions to the jury, rules of
evidence, caselaw, department policies, insurance regulations, and city ordinances These texts
set the boundaries of institutionally authorized action and authority. They frame the construction
of all of the other texts. They are never attached to the particulars of acase. They pre-date the
event that has created a case and require that the case be attached to them rather than allow the

particulars of a case to be fully accounted for in the outcome.

Reports, recommendations, and statements include documents such as policeinitial investigation
reports, psychological evaluations, chemical dependency evaluations, presentence investigations,
pretrial release recommendations, affidavits, witness statements, and medical exam records.

Most of these texts, with the exception of statements;* are presumed to be objective findings

3These delineations are helpful to me in organizing my investigation of work interchanges and my writing; they
arenotrecognized categoriesin the legal system.

%A statement is assumed to be a product of the truthf ulness and objectivity of the person making it, not the result
of its process of production. When awoman recants her story to the police her recantation is therefore seen as a
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which have been prepared to inform the court on some aspect of the case. They aresometimes
evaluative in tha they constitute a practitioner’ s recommendation to the court. While these
reports are prepared by individual practitioners, they bear the marks of institutionally authorized
ways of thinking about and acting on the case. Here is where we see how practitioners are linked
into alarger organization of ruling. Their professional training acts as a framing device as they
select particulars from their many observations or pieces of reportable data and link them
together in the form of an observation to the court: “Mrs. Peterson is reluctant to move forward
with the case, Y our Honor,” or “Mr. Maki has been under some unusual stresses lately, Y our
Honor, his mother hasjust . . ..” Herethelegal system linksto the professional discourse and
extended relations of ruling. It also links into other inditutional ideologies and practices,

creating the hegemonic control of the ruling apparéaus.

Legal arguments include motions to dismiss, motions to include or exclude something as
evidence, objections, jury summations, arguments for sentencing, and defendants statements for
the court record. These texts are both written and oral and are meant to persuade the court to
accept a particular version of an account or interpretation of the law. Legal arguments are
recognized as efforts to persuade toward a particular bias or viewpoint. They gain currency by
linking into established discourses, and like evaluations and reports, they too tap into extended
relations of ruling. As| will show, legal arguments frequently hook up with the
psychiatric/psychological discourse providing individualized causal explanations of men’s

violence toward their partners.

Conclusion

Advocates observe the use of these texts every day but do not observe or necessarily account for
the role they play in making peopl€e’ slived experiences actionabl It is this active work of texts
that gives them their distinctive character and makes them the subject of analysisfor advocates.
In the next two chapters | discuss texts within their contexts, as part of a sequence of

institutionally organized activity.

reflection of her values, desires, or state of denial and not as a product of institutional practices.
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CHAPTER SIX
THE ADMINISTRATIVE AND REGULATORY TEXTS AT WORK

The active text, by contrast, might be thought of as more like a crystal which bends the
light as it passes through. The text itself isto be seen as organizing a course of concerted
socia action. Asan operative part of asocial relation it is activated, of course, by the
reader but its structuring effect isits own.

That it is activated by the reader means that the activity or operation of the text is
dependent upon the reader’ s interpretive practices. These too are constituents of social
relations rather than merely the id osyncrasies of individuals. They are socia in origin
and built into social relations. Analysis, therefore, depends upon the analyst-as-member’s
knowledge of the interpretive practices and schemata relevant to the reading of a
particular text. (D. E. Smith, 1990b, p. 121)

Thetexts I’ ve described in chapter 5 function to move a battered woman’ s experience into an
ingtitutionally recognizable and actionable case. The following chart shows the events that occur
in the life of afiditious woman named Beth. These events share atimelinewith the events
which constitute the processing of acase. | asked agroup of six women whose partners had been
arrested for assault to help in itsdesign. They agreed that what Beth is going through during the
turbulent months fdlowing the arreg of a batterer, would not be atypical.
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FIGURE 6: BETH'S REALITY

Pregnancy test positive

Muffler falls off car
Disconnect notice from
power company

Lenny stays out
three nights

Lenny punches Beth
during a fight, pulls
out a fistful of hair

Beth calls 911

Police arrive,
arrest Lenny

Goes out dancing
with Lenny

Beth quits her job at
Sears—Lenny kept
harassing her

Picks up groceries

Talks to probation
officer about Lenny’s
release— she wants
him home

Finds a good deal
on a washer/dryer

Makes sister’s
prom dress

Holds a garage
sale with a friend

Takes Sara to
Sunday school

Shelter advocate
comes to see her

Picks up Lenny

from court

INSTITUTIONAL VERSION

Talks to her mother aboutLenny

Sara’s kitten runs away

Sara has selious
Wins $25 asthma attack

pull tab

Goes to her friend’s
Mary Kay party

Talks to advocate
about pretrial,
wants charges
dropped, doesn’t
want to testify

Tells her maother she’s pregnant,
has big fight about Lenny

Lenny throws
chair and storms
out during a fight

Gets notice for 5-year
class reunion

Applies for AFDC Calls Sears about a job

Signs up for Goes to State Fair

computer class

Takes Sara out
of daycare

Goes camping with Lenny,
tells him she is pregnant

Goes with Lenny
to pretrial

Talks to Project
SOAR about
program

Gets a couple of
housecleaning jobs
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Plans family
Thanksgiving

Talks to Lenny’s
attorney, says she
caused the fight and
exaggerated to police

Avoids shelter advocate
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Squad dispatched,
suspect arrested,
booked, jailed

Arraigned, released

Pretrial

Trial

May 20-27

May 28

May 30

June

July 7

August, September, October

November
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Beth’s chart depicts the everyday experiences of awoman that is not as neat and orderly as a
criminal court processing chart. The fact that Lenny is being processed as a defendant in a
criminal case keeps “popping up” in their lives. It isaprocess that adds to the stress and tenuous
position of their relationship. Asthe caseis processed al of thisis absent from the court’s
treatment of the case. She will be brought into the process as a witnessto a aime, acrime

against her. Asthe chart shows, sheisfar more than awitness.

The Administrative Text at Work

In this chapter | examine the first hour of a case being processed and focus attention on the active
work of administrative and regulatory texts in transporting a woman such as Beth from her lived
experience into an ingtitutional existence. This case begins with awoman’s call to 911. As
noted earlier, 911 isthefirst text utilized in the process. It isatext that connects the reality of
the everyday world and the institutional reality, which through its processes and function as a
ruling apparatus subsumes the everyday into the institutional. This text is made possible only
because of extended relations of ruling that go far beyond citizens' connection to their local
police station.*®* The following is an excerpt from thetranscript of thecall which activaesthis

text.

Cdler: Yeah, I'm calling from 214 East Third Street and | need a squad out here right
away.

Dispatcher: Wha's the problem, maam?

Cdler: It's my husband, he beat me up.

Dispatcher: |s he there with you right now?

Cadller: He's. .. getting some of his stuff, he’s not suppose to be living here.
Dispatcher: Areyou injured?

Caller: No, he punched me in the back but—shit, here he comes.

Dispatcher: I'm dispatching a squad now, ma am, it'son itsway. Can you answer afew
guestions for me?

Caller [talking to husband]: It’'sthepolice, Don, there’s a cop on hisway right now so
don't try anything.

BEstablishing a countywide 911 system is a major undertaking involving all levels of government. Our county
implementation of its 911 system involved issuing new addresses to every household in the county outside the city
limitsof the seven cities in the county.
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Dispatcher: Ma am, do you need medical help?

Caller: No, the police are enough.

Dispatcher: Does he have aweapon with him now?

Caller: No... Get out of here, Don, if you take that stuff it’'s stealing, the cops are
coming and you' |l get caught for stealing, you bastard.

Dispatcher: Ma am, can | get your name?

Caller: What?

Dispatcher: Y our name.

Caller: Randi, Randi Ward.

Dispatcher: And his name?

Caller: Don, Donald.

Dispatcher: Donad Ward?

Caller: Yeah, yeah.

Dispatcher: Isheleaving?

Caller: | think so, he went out the front door.

Dispatcher: What kind of acar is he driving?

Caller: Hedoesn't have acar, he’swith hisfriend Tony, who has a blue pickup.
Dispatcher: Which way is he headed?

Caller: | don't know, | can’t seethem. I’'m not so surethey’ ve even |€ft.
Dispatcher: Do you have a protection order?

Caller: Yes, and he's not suppose to be anywhere near here. Oh fuck, now he’'s coming
intheback . . . | gotta go, get the cops here! [She hangs up.]

This conversation between the woman calling and the dispatcher is directed by an administrative
text, the dispatcher’s computer screen. It is guided by the questions the dispatcher asks: the
guestions appear on the computer screen pulled up by the dispatcher when the caller identifies
the situation as a domestic assault. One can imagine how many different situations are organized
by this screen andtreated as similar cases. Appendx C isa copy of the screen that guided this

conversation.

The screen is oneof three domestic-related screens. It is coded “DOMESP’, meaning thaeisa
claim of aphysical assault. The other screens are coded in the top right “DOMES,” defined as
“A verbal domestic quarrel not necessarily blood or married relations. . . ” or “DOMESW,”
defined as“ A domestic involving weapons or the threat of weapons. Thisincludes guns, knives,
clubs. ...” These screensdirect dispatchersto gather certain information and present the order
in which to gather it. Theintake dispatcher must assume that the caller will not be free to speak

or have timeto answver along list of questions. A dispatcher discusses the priorities:
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We get alot of hangups on these. Y ou see the address come up on where thecall is
coming from so we don’t ask that. We try to first find out what kind of danger the police
will be walking into and if we need to get medical there. It goesfrom there. How to get
in, isit an apartment. . . . | don’t use the screen anymore but you do when you' re new, or
you useit on acall you're not familiar with.” (Interview, October 3, 1995)

The 911 screen provides an excdlent example of the active role of administrative textsin
mediating the relationship between the practitioner and the woman who calls for help. Thistext
isdoing several things. Firgt, it is standardizing the response of the system regardless of the
idiosyncratic work habits of the dispatcher on duty. Any competent dispatcher would have
handled the call in avery similar, dthough not identicd, fashion. It screens out institutiondly
irrelevant information by putting into place a very specific set of instructions for the practitioner
on the intake process. It begins by warning the dispatcher of the dangerous nature of these calls.
While the dispatcher does not read the warning every time she activaes the screen, it is aso built
into her awareness during trainings and in the questions she is directed to ask. The form requires
the dispatcher to assign alevel-one priority to the call regardiess of the dispatcher’ s opinion of
the level of danger.®* It instructs the dispatcher to be cognizant of the key regulatory text this
call operationalizes, Minnesota Statute 629.341, authorizing and defining conditions under which
officers can make warrantless arrests in domestic-related assaults. The screen is designed to link
this organizational occasion to othersin the processing of a case; it isan administrative form
which assigns a number to the case. As stated earlier, this number isreferred to in all future law
enforcement entries into the casefile. The informaion recorded by the dispatcher saves as a
report to the responding officer and provides information the officer will use in preparing an

investigation or arrest report.

The 911 dispatch screen is perhaps the text which most centralizes saf ety—the safety of the

victim, the responding officers, and others. But it focuses only on the moment. In this case the

%The assignment of a priority-one call to domestics is the result of advocacy efforts made in the 1970s and
1980s.
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caller hangs up before the dispatcher can complete his questions, but had she stayed on the line
his questions would have stopped short of asking about danger beyond the immediate situation.
Dispatchers are not directed to ask about past violence or the woman’'s perception of the
offender’ s dangerousness. The form is not only incident focused, but focused solely on one
small part of the intervention process, a problem | also address in chapter 4. The screen iswell
designed to link the responding squad to the caller, but it is not well designed to link the needs of
the women to those who will take up the case in other organizational settings, such asthe
advocate, the prosecutor, or the judge who will make a determination on the conditions of

releasing the offender.

The woman quickly becomes a data point in the process. The dispatcher directs the
conversation, collecting information from her but not engaging in adialogue. The screen defines
the relationship between the two. It islike an interpreter for two people who speak different
languages. An administrative text can participate inaccounting for the level of danger these
cases pose and the safety requirements of the victim. | talked with John, one of the dispatchers,
about this.

Ellen: Who put this screen together?

John: 1 think Nancy and Sherry did that—see it says here 10/08/90, that’s when they put
together the new system up here.

Ellen: Thisisthekind of thing we're [DAIP and the shelter] trying to do all the way
through the process, put safety in the center of everybody’swork. It'snot as
simple as you would think.

John: Waéll that’ s because here we' re dealing with the guy before he's been subdued by
the system. Y ou know what | mean?

Ellen: I'm not sure.
John: Thewhole situation is till very emotional when we get it. Everybody is scared of

what he might do, or her, too, for that matter. Later when he shows up for court,
well, all the screaming and yelling isover and he' s jud trying to be on his best
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behavior so asto stay out of trouble. You know, the old suit-and-tie routine.
Ellen: Some pretty bad looking ties, too.
John: | believe you.

Ellen: So do you think that when the man shows up for arraignment that people aren’t
afraid of him?

John: Not the way we are here. Y ou know people are drinking, it’s usually late at night,
nobody knows for sure who the guy iswe' re looking for or who else might be at
the scene. You're walking into their territory, guns, knives, it’s so unpredictable.
The guy has the upper hand if he deades to get crazy on the officers, there could
be some people hurt. In the courtroom he's under wraps, you know how | mean.
It'sawhole different arena. (Interview, September 19, 1995)

John mentions several important features of the legal system’s response to these cases. He
clearly identifies with the police, even though he works for a different agency. When he talks
about danger to the police, he talksabout “we.” On the other hand, thewoman who is most
likely to be the person hurt is seen as part of the dangerous “other.” Sheisclearly, like the
abuser, an outsider. Later John taks about judges and probation officers as “ others’ also. Heis
immediately linked in the intervention process to the police officers responding to the call. John,
like most of the practitioners | interviewed, identified as part of avery specific aspect of the

overal system. Hewas connected to the responding police, the jailer, and his co-workers.

John is quite insightful in assessing the context in which practitioners feel the dangerousness of a
batterer. Whenthe abuser is removed from the environment in which heis entitled to use
violence, the home hisidentity changes. Heistransformed from an unpredictable and volaile
crazy man to the defendant in a domestic assault case In most organizaional settings, thereality
of abatterer’s violence and thefear and danger it creates for those it is directed toward is
detached from the workings of the system. Thisisakey feature of the institutional setting. It

strips the parties from their everyday identities. The police call isthe exception: they, like the

woman who has called for them, fegl the fear.
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The dispatcher produces an initial complaint report, known asan ICR. It islinked directly to the
police investigation or arrest report; in cases which do not merit awritten police report, the ICR

stands as the only official document of the call *

Following are two ICRs. The first complaint (Figure 7) resulted in an arrest and therefore a
police report was filed. |CRs come through a computer at the police department much like a
wire service in anewsroom. Every morning the deputy in charge of the patrol division and the
police chief scan the printout, known as the watch report, to get a general idea of the previous
day’ s activities. Detectivesinvedigating felony or gross misdemeanor assaults review it to
determine if they should order atranscript of the 911 call. It isnot, however, forwarded to the
court asthe police report is, and it is therefore not accessible to those who are making decisions
about the offender’ srelease or later, his sentence. The watch report became available to

advocates in Duluth only recently; it is not currently available to advocates in most other cities.

FIGURE 7: INITIAL COMPLAINT REPORT #1

$"Minnesota law requires that officers file awritten report if a person claims to have been assaulted by a partner.
How ever, many M innesota law enforcement agencies have alow compliance rate with this regulation, and reports
are written only if the officer establishes probable cause that an assault occurred or if the assault resultsin injury .
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RP:

CASE:
MALE

From
From
From
From
From
From
From
From
From
From
From

I NClI: 3880 POLICE **HI STORY** TYPE: DOMESTIC DI SP: JAIL
ANI : 09/ 15/ 96 00:12: 20BEAT: 27F POSI TI ON: 4
ORG: 09/15/96 00:12:38 3REC:. DU- 27 MAP:
REC: SOC: T COUNTY:
DSP: 09/15/96 00:12:53 3RPT: DU- 27 CENSUS: 900
ATS: 09/15/96 00:12:54 PRI: 2 USER- 1:
TRN: POST: #PERS: WRECKER:
CLS: 09/15/96 01:19:46 3FI NI : USER- 2:
ZTR: ZTR STATUS: MAP | NDEX:
VOTER PRECI NT: QUAD:
CRI ME WATCH 1: CRI ME WATCH 2:

ASSI GNEE: 349 SYMENS

UNI TS: #S26 #S36 #S97 #S19

AD: 899 MESABA AV./9ST. E., DUPREM

RA:
255MLA [00: 12: 38-37]
#96029982 P-DU DU [ 00: 12: 38-37]
ATTACKI NG FEMALE [00: 12: 47-37]
S36 -ONE I N CUSTODY - ENROUTE TO CJ [00: 25:46-37]
S19 (BECKER)-VICTIM IS JUDI TH ANN DOCKENDORF 051255 [00:42: 17-28]
S19 (BECKER) - OF 837 CHARLES AV 624-3416 WORKS AT [00:42:17-28]
S19 ( BECKER) - DEFELD SUPER VALUE 624-4871 [00:42: 18- 28]
S19 ( BECKER) - SUSPECT ( FI ANCEE RONNI E JAMES CLARK [00:42: 18-28]
S19 (BECKER)-040265 OF SAME ADDRESS) PULLED HER HAIR [00:42:19-28]
S19 (BECKER) - WHI LE SHE WAS DRI VI NG & STRUCK HER I N TH [00: 42: 19- 28]
S19 (BECKER) - E HEAD. ALMOST CAUSED TK TO CRASH.. [00:42:20-28]
S19 (BECKER)-1S FAM L W OFP ETC AS SHE HAS WORKED AT [00:42: 20- 28]
S19 (BECKER) - THE COALI TI ON MALE TO COUNTY JAIL [00:42:21-28]
S36 (LAFONTAI N) - RONNI E CLARK JAIL FOR DOMESTIC. [01:19:08-28]

The second ICR (Figure 8) isthe only documentation of acall to a home that evening. This
report was not forwarded to anyore in the system.
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FIGURE 8: INITIAL COMPLAINT REPORT #2

I NCl: 3955 POLICE **HI STORY** TYPE: DOMESTI C DI SP: ADV
ANl : 09/15/96 03:55:07 BEAT: 28B POSI TI ON: 4
ORG: 09/15/96 04:01:45 3REC. DU- 6 MAP:
REC: 09/15/96 04:02:30 4S0OC. A COUNTY:
DSP: 09/ 15/ 96 04:02:34 4RPT: DU- 6 CENSUS: 100
ATS: 09/15/96 04:15:03 PRI: 2 USER- 1:
TRN: POST: #PERS: WRECKER:
CLS: 09/15/96 04:31:20 4M NI : USER- 2:
ZTR: ZTR STATUS: MAP | NDEX:
VOTER PRECI NT: QUAD:
CRI ME WATCH 1: CRI ME WATCH 2:
ASSI GNEE: 320 MACM LLAN
UNI TS: #S28

AD: 505 REDW NG ST. W /BI RCHWOOD, DUPREM
RP: AMBER BERQUI STRA: 5898 PI KE LAKE RD. NPH: 728-5353

HANG UP 911 CALL NO CONVERSATI ON ON CALL BACK SPOKE W TH FEMALE STATI NG H
BERQUI ST IS STALKI NG HER AND DRI VI NG HER CRAZY COWMPL W LL BE FILI NG FOR DI VOR
I'S GONE NOW BUT COMPL WANTS TO SEE OFFI CER

CASE: #96040015 P-DU DU [04: 01: 46- 34]

HE ARRIVED IN A GRY AND BLU FORD TRUCK BUT LEFT NOW [ 04: 02: 13- 34]

From S28 (MACM LLAN)-RP ADVI SED TO CONTACT THE WOMENS COALI Tl [04:29:51-28]
From S28 (MACM LLAN)-ON AND TO OBTAI N AN OFP ALSO ADVI SED TO [ 04:29: 52- 28]
From S28 (MACM LLAN)-CALL BACK | F HER HUSBAND RETURNS [ 04:29:52-28]

In this case, Amber Berquist is linking into the legal system to say that she is being stalked by
her husband. Because Ryan Berquid is not actionable by the police at this point, thiscall is
recorded but goes nowhere. It may in fact be a situation that is quite dangerous, but ICRs are not

routinely linked into the advocacy system.

The next document in the process is the responding officer’s report (Appendix D). Thetop half
of the police report islaid out to record al of the idertifying featuresof the case, names,
addresses, dates, and so forth. The officer identifies the report by assigning it the same number
as the dispatcher sinitial complaint report. This allows prosecutors and others using these
reports later to be sure they have matched the ICR with the right police report. There are
frequently several calls to the same residence involving the same people over a 2- or 3-day

period. Sometimes there are repea calls during the same police shift. Butasis described in
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chapter 3, the legal system deals with incidents separately unless they are considered to be

linked to a“ continuous course of action,”*® so the ICR number is an important identifier in police
work. The form asks for the date of birth of all parties, which ensures that a person is not
misidentified because he or she shares a name with another person known to the police. All of
these identifiers are used to process the criminal case but not to link the parties to other
mechanisms of support or help, including the women’s shelter. Despite the fact that thereis an
emerging discourse in policing that sanctions the linkages of police to community-based groups,
battered women’ s activists have had to implore police chiefs for the most basic levels of
information sharing. Thereisno little box for the officer to fill in that links this call to shelter or
advocacy for battered women. Yetitisat thislevel of administration that linkages are

normalized.*®

The top half of thepolice report form, like the dispatcher’s screen, links people and texts. Itis
followed by the narrative. Administrative texts are present at every organizational occasion.
They are a primary mechanism by which institutional objectives are inserted into the
management of acase. They are created extralocally; individual experienceisfitted into them.
At each organizational occasion there is an opportunity to incorporate saf ety measures for
women into the administrative text. | will repeatedly make the point that the objective of safety
is not structured into the system, asis the objective of determining guilt or innocence. To alter
the system we need not replace the objective of processing the case as a crime but add aparallel,
egual objective: to ensure victim safety, so that even when the criminal case drops out, the

objective of securing victim safety remains institutionally actionable.

The Regulatory Text at Work

As police begin to gather information for their report we are about 3 minutes into a case that will

BFor example, in the process of robbing astore a person might violate four or five satutes by committing agun
violation, assault, robbery, and reckless endangerment but be charged with only one crime.

3Duluth Police D epartment gives advocacy groups access to |CRs and arrest and investigation reports, but it isin
a small minority of departments which exerd se this option.

116



©Ellen Pence Praxis International. 5402 North Shore Drive, Duluth, MN 55804 218 525 04 87 www.praxisinternati onal.org

likely take 3 months to resolve. While the officers are approaching the scene, the dispatcher
contacts the county jail, where copies of al active locally issued protection orders are on file.
The dispatcher checks on past callsto the home. These two administrative routines provide
officers with a partial institutional history of the partiesinvolved. Institutions coordinate the
activities of a diverse group of agencies and individuals which make up the state’' s apparatus of
ruling. Inthe span of 4 or 5 minutes, a county agency, the dispatch center, has linked with the
city police and the county sheriff’ s department to coordinate the beginnings of an institutional
response to a citizen’s call for intervention. Much of that coordinating work is being done by the

text.

Thejailer confirms that Randi does have an order for protection against Donald and reads the
specifics of the court order to the dispatcher, who electronically ners. Violation of an order that
excludes a party from aresidence or restricts hisaccess or contact with the victim isa
misdemeanor in Minnesota, and state law requires an officer to arrest such an offender. Herethe
regulatory text of the state law and department policy come into play as officers encounter the
parties. Itistheinvisible text inthe case. In al phases of case processing the regulatory text is
represented in how practitioners frame their reports, what observables they select for recording,
and how they make sense of those observables, but theregulation itself is not present in any case

file or record.

Randi Ward's protection order excludes Donald Ward from “being at or near the residence of the
petitioner,” and prohibits him “from establishing any contact in person, by phone or by third
party with the petitioner.” This court order is arepresentation of Minnesota Statute 518.B.01,
authorizing the court to restrain persons who have been found to commit acts of domestic abuse
from being at or near the residence of the petitioner (in this case, restricting Donald Ward from
being at or near the house of Randi Ward). This statute requires that a person must know of the

order to be in violaion of itsterms. Thepolice report on the call states,
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Randi Ward provided me with her copy of the OFP, and it indeed stated that it prohibited
Donald Ward, DOB 5/6/68, from being at or near her residence and from not having
contact with her through athird party. | asked Donald Ward if he was served with the
OFP. He stated that he had been. | then asked him how long he had been at this address
today. He stated that he had been here for approximately 45 minutes. | asked him if he
knew this was the residence of Randi Ward. He stated yes, that this was his house too,
and that he had somethings. . . that she was suppose to give him but she didn’t so he was
just trying to get someof his personal bdongings. | asked hm if he knew it was a
violation for the OFP that he had been served. He at first stated that he did not, but then
stated yes he did. Having thisinformation | concluded that Ward had knowingly violated
the OFP, and | had probabl e cause to make an arrest.

| then informed Ward that he was under arrest. | goplied, gapped, and double-locked my
handcuffs on his wrists and completed a custodial search. A short while later, |
transported Ward to the St. Louis County Jail where he was lodged on a misdemeanor
charge of aviolation of a protection order.

The officer’ s report is organized by state statute and the elements of proof needed to establish
guilt later at atrial. Every statement (“| asked Donald Ward if he was served with the OFP”)
provides for a caherent account of an investigation that leads to a certain institutionally
authorized course of action, in this case arrest. Hements of proof are established by the state
legislature, and rules of court defining what can be admitted into atrial as evidence are
established by the state supreme court.*® The law in Minnesota evidentiary rues translate into
questions for the officer: “Did Donald Ward knowingly and willingly violate the court order?’
Regulatory texts are created through the political process and are always extralocal. They ae
created separately from the particulars of the situations they are authorized to govern. The locd
isfitted into the abstracted system of institutional modes of ruling. In this case, officers arrested
Donald Ward for violating a protection order. He was charged with a misdemeanor and
eventually sentenced to 30 daysin jail, but the time was suspended on the condition that he

would complete a 27-week men’s nonviolence class. Had Donald committed this crime several

“Minnesota Rules of Court are published annually and provide updates on trial and appellate rules, professional
rules, and federal rules of court.
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years earlier or in another state,* he might have been given the option of leaving the residence
rather than fadng arrest.*> Donald livesin acity in which the police department has enacted a

policy requiring officersto arrest in domestic violence cases if certain conditions exist (see
Figure 9).

FIGURE 9: DULUTH POLICE POLICY ON DOMESTIC VIOLENCE

“Half of thestateshave passed legislation making violation of aprotection order a mandated arrest Stuation
(National Council of Juvenile and Family Court Judges, 1996), dthough | would guess that fewer than 20% of
police departments require officers to make such an arrest.

“Mandatory arres is opposed by many activists because it increases the number of poor, working class, and

immigrant men coming into a classst and racist system. Women are reluctant to subject their abusers to the
adversaial court process, and the racism and class sm increase their fearsof using the system.
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DULUTH POLICE DEPARTMENT POLICY
SUBJECT: DOMESTIC VIOLENCE

I111. PROCEDURE
A. Assault With Injury

A person SHALL be arrested and taken into custody when an officer hasprobably cause to believe that
a person:

- has assaulted another person and there is visible sgns of injury or physical impairment; or
- the victim was threatened with a dangerous weapon.

For an arrest to occur. . .
B. Assault Without Visible Injury or Physical Impairment

A person MAY be arrested and taken into custody when an officer hasprobable cause to believe that
person:

- hasassaulted anather person without injury; OR
- has placed the victim in fear of immediatebodily harm.

For an arrest to occur. . .
C. Mutual Combat/Self-D efense

When evidence of mutual combat is present, the situation does not necessarily dictae the arrest of both
parties. Officers must determine. . .

Donald also livesin a state in which officers are required by statute to arrest if a person
knowingly violates a protection order that restrains a person from having contact with the

petitioner (see Figure 10).
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FIGURE 10: DULUTH POLICE PROTECTION ORDER POLICY

DULUTH POLICE DEPARTMENT POLICY
SUBJECT: ORDERSFOR PROTECTION

I11. PROCEDURE
A. Mandatory Arrest

Minnesota Staute 518B.01, Subd. 14(b) REQUIRES an officer to arrest and take into custody a person
the officer has probable cause to bdieve hasviolated the sections of an Order for Protection by:

- restraining the person (from committing further actsof domestic abuse, as defined in G.O. 230.01); or
- excluding the person from the residence or the petitioner’s place of employment.

An arrest is required even if the violation did not take place in the office’ s presence. Thereis no time
constraint on arrests.

State statute requires an arrest regardless of whether or not the person was admitted into the resdence.
Minnesota Staute 518B.01, subd. 14(g) gates that itis not a violation for the petitioner to admit the
other person into the residence; per M innesota Statute 518 B.01, Subd. 6(d), such action does not void
the Order.

B. OFP Verification
PRIOR TOMAKING THE ARREST THE OFFICER MUST VERIFY:

- the exigence of the Order for Protection; and
- that the offender knew the Order for Protection existed. (This doesnot apply in “Temporary Orders”)

C. Investigations

Violations of an OFP which do not involve a mandatory arrest are documented in areport. Officers
should weigh . . .

This policy was the result of local activists, including many women who had been battered,
working with policeadministrators to srengthen the civil protection order by ensuring its full
enforcement through criminal procedures. It was made possible by the work of activists who
worked at the state level to expand police powers of arrestsin these cases. Prior to the work of
the movement, police officers could not arrest on a misdemeanor assault unless they witnessed
the offense. A women could make a citizen’s arrest by requesting the officer in the presence of

the abuser to arrest him. Thisrarely occurred. Officers ailmost never arrested for violation of a
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civil protection order unless there was another assault. In 1983 activists successfully lobbied for
an amendment to the Domestic Abuse Ad mandating officers to arrest for violations of civil

protection orders (see Figure 11).

FIGURE 11: DOMESTIC ABUSE ACT—VIOLATION OF AN ORDER FOR PROTECTION

DOMESTIC ABUSE ACT
Minnesota Statute 518.B.01

Subd. 14. Violation of an order for protection.

(b) A peace officer shall arres without a warrant and take into custody a person whom the peace officer
has probabl e cause to believe has violated an order granted pursuant to this section restraining the person or
excluding the person from the residence or the petitioner' s place of employment, even if the violation of the
order did not take place in the presence of the peace officer, if the exigence of the order can be verified by the
officer. The person shall be held in custody for at least 36 hours, excluding the day of arrest, Sundays and
holiday s, unless the person is released earlier by ajudge or judicial officer. A peace officer acting in good faith
and exercidng due care in making an arreg pursuantto thisparagraph isimmune from civil liability that might
result from the officer’s actions.

The battered women’s movement hasbeen most effedtive in changing regulatory texts andhasin
many states, including Minnesota, become quite adept at using the legidative political process.
But legislation which mandates certan courses of action and agency pdicies which prohibit
practitioner discretion are always problematic, because they lump together disparate events,
decreeing dissimilar situations to be similar. This has been the dilemma for activists advocating
for policy and legidlative reforms. 1n one sense activists have tried to factor into the law
language which accounts for the special nature of these types of assaults and acts of violence, but
we have not been able to fully escape the problems inherent in the generalizing character of
regulatory texts and processes. Any process which requires that the particulars are fitted into the
general compromises attention to thelived experience. A police officer explains the dilemma

from his perspective:

| have no problem arresting a man who violates a protection order by going back over to
the house and harassing alady. If he’s driving around, watching her and keeping her in
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that fear I'll gladly throw him jail. But the law also makes me throw guys, and some
women, in jail that seems unfair. | had a guy who was coming home every Saturday and
mowing the lawn, working around the house because they were trying to sell the place.
WEéll, one of these days his new girlfriend shows up to bring him some keys or something
and his ex finds out he’ s been shacking up with this gal, and boom, she calls 911 and
reports him for vidating his protection order. Was shein so much danger that | had to
lock that guy up? No, but the law takes away my discretion to make that decision.
(Interview, July 17, 1995)

Of course many advocates would argue that police have so misused their discretion that
mandating certain courses of action has been a necessary step. Others would argue that the man
this officer arrested should never have been at the house in the first place and would dismiss the
officer’s sympathy for him. Neither of these argumentsisthe point here. The officer is correct
in observing that laws cannot account for the particulars of local events. Local events are forced
into policy or abstracted systems of governing, and safety is often compromised in that process.
For example, assault laws in all 50 states categorize assaults into two or more levels of
seriousness and thereby activate different levels of punishment for those convicted of it.
Minnesota law defines 11 levels of assault, ranging from first-degree felony to fifth-degree

misdemeanor.

609C.211 FIRST DEGREE FELONY ASSAULT
Whoever assaults another and inflicts great bodily harm may be sentenced to

imprisonment for not more than 20 years as or to payment of afine of not more than
$30,000, or both.

609.224 FIFTH DEGREE MISDEMEANOR ASSAULT
Whoever does any of the following commits an assault and is guilty of a
misdemeanor:
D commits an act with intent to cause fear in another of immediate bodily
harm or death; or
(2 intentionally inflicts or attempts to inflict bodily harm upon another.

In Minnesota as in most states, the level of seriousness correlates to the bodily harm done in the
assault or the potential harm based on the use of aweapon. Bodily harm is categorized

accordingly to broken bones or permanent physical injury, so that a single slap to the side of the
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head that results in damage to the eardrum is afelony, whereas multiple blows to the body that
result in deep bruising, cuts, and scrapes constitute a misdemeanor. Following is an excerpt from
apolice report documenting the arrest of a woman who had been physically and sexually abused

by her partner for years.

| asked Diane Winterstein to tell me what occurred, she said her husband Phillip had
come home after drinking at the Y &R bar and was becoming very belligerent. She said
he told her that people were “reporting on her.” | asked what he might have meant by
that and she said that he acts like everybody is his personal watch guard over her and that
he makes up affars she was supposad to have and then says his reporters saw her with
someone. She went on to say that Phillip started pushing fumiture around. | noted that a
chair was pushed over in the dining room. She then went into the kitchen and got out a
steak knife and threatened to “ poke his eyes out” if he didn’t leave the house
immediately. | asked her if shewasin fear of gravebodily harm at this paint and she said
no, she thought he was going to leave. Then according to Diane he started to call her
names like “whore” and “bitch” and “cunt,” at which point she lunged at him and “poked
him in the right hand with the knife.” She said when he saw the blood he started to cry
and she called hima*“big baby,” at which point she says, “he grabbed me by my hair
began pulling me toward the bathroom and kicking me.” She stated that he kicked her
three or four timesin the legs and right hip area. | asked her if there were any bruises.
She showed me the area of her right hip which was red and swollen and beginning to
bruise. | asked her if he did anything else to assault her and she stated that he threw her
up against the wall and told her that this time she had gonetoo far. | asked her if she had
been violent to him inthe past and she sad that she often threatens him to get him to
leave her alone. . . . She said that he slapped her across the face twice and then spit in her
face. . . .| conferred briefly with Officer Dickie and a decision was made to arres both
parties. | informed Diane that | was placing her under arrest for 2nd degree assault and
took her into custody without incidth degree assault (see Officer Dicki€ s report for more
details). . . . Officer O’ Keefe took pictures of both parties’ injuries. Both refused medical
treatment. | placed a kitchen knife shown to me by Diane Winterstein as the one she used
to stab her husband into evidence.

In this case DianeWinterstein faced a prison sentence of 10 years. She was charged with
second-degree assault for “stabbing her husband with a deadly weapon.” Because it was her first
offense, she spent only 11 daysin jail and was orderedto classes for offenders. Phillip
Winterstein pled guilty to a misdemeanor assault and was sentenced to 1 year probation. He
served 2 daysin jail, and was ordered to attend 27 weeks of DAIP men’s educational groups. It
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isthe generalizing character of the law that impedes practitioners from interveningin this case in
away that will pratect Diane from future assaults. Infact it is quite possible that she has ectually
been made more vulnerable to her abuser by this state intervention than had the police never

arrived at her door. Y et each practitioner in this case did their job.

In most cases the battered women’ smovement has used the legislative process to structure saf ety
into the ways that police and the courts handle domestic assault cases. We have promoted laws
which shift the onus of placing controls on abusers from the victim to the community. For
example, in every state advocacy groups have successfully lobbied to expand police authority to
arrest, eliminating the need to ask the victim if she will make the charge. We have in many
districts secured agreements with prosecutors to discontinue the almost universal practice of
dropping charges at the request of the victim.** We have expanded the kinds of testimony and
evidence that can be used by the stae in these casesto prove assault, making the victim
testimony less crucial for obtaining a conviction. We have also lobbied to expand the power of
police and courtsto take protective action through using civil protection orders, notifying victims
when offenders are released from incarceration, establishing longer periods of probation for
domestic assault—elated offenders, recognizing protection orders across state lines, and making

stalking behavior afelony offense.

While the legislative agenda of the battered women’s movement has definitely been safety
oriented, we have not been able to fully escape the problems with generalizing texts as Diane

Winterstein's arrest shows.

Conclusion

The battered women’s movement hasargued for congstent enforcement of the law in domestic

“ This position is controversid in themovement. We know on one hand that if a women’s requestto drop
charges automatically resultsin a dismissal, then most batterers can and will ex act such arequest from their victims.
We also know that prosecution of an individual batterer is frequently not helpful to the individual woman he has
beaten. The batered women’smovement has argued that women should be allowed to retain choicesin the
processing of acase.
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abuse cases and has lobbied for a broad range of changesin legislation and policy in every aspect
of criminal law asit relates to these cases. Y et, it continues to struggle with the inherent
problems that generalizing texts pose when applied to the wide range of circumstances they are
designed to encompass. Policies and laws must be designed with an eye toward allowing for the

particulars of a case, especially as they might influence awoman’s safety.
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CHAPTER SEVEN
LEGAL ARGUMENTS AND EXTENDED RELATIONS OF RULING

A small percentage of domestic violence—related cases go to trial. The mgjority of these are
settled in pretrial or omnibus hearings with a negotiated arrangement between the prosecutor and
the defense attorney. Most legal arguments do not occur in the elaborate courtroom scenes
witnessed in the O.J. Simpson trial but in settings in which dozens of cases are disposed of in a
matter of hours. Legal arguments ae made at several pointsin acase In thischapter | use
arguments presented at sentencing hearings in order to show one way in which the legal
ingtitution is linked through discursive practices to extended relations of ruling, particularly the
“psy” professions. The adversarial legal system culminatesin a storytelling contest (legal

arguments) in which one story wins and the other story loses.

Legal arguments dways involve attampts to put a certain “spin” on a set of “facts.” The “facts”
of the case may come into question as much as the interpretation or the version that one side or
other in the adversarial system wants the court to accept. | talked with several judges about the
impact of the adversarial system on women’s safety. Their comments attest to the rather brutal

character of the system.

The adversarid system mocks the rde of ethicsin the process. A lawyer is taught to
zealously represent his client even if his client is an axe murderer. It sthe lawyer’ s job to
cast aspersions on any piece of evidence that indicates his client did it, whatever it is. The
judge or the jury isthe fact finder and as such they are not allowed to ask questions. The
facts are presented by the two adversaries who seek to disparage their opponent. The
defense attorney enshrines his client. It is actually the job of alawyer to construct alie
and then convince people of itstruth.** (Interview, October 11, 1996)

“At the time of the interview this judge was reading the book Guilty: The Collapse of Criminal Justice by Judge
Harold J. Rothway (Random House, 1996) and | believe was paraphrasing the author.
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Most battered women want to do something so that they don’t get hurt again. If she goes
the criminal route she may risk the relationship, which may not be what she wants. . . .
Even if she does want to get out of therelationship . . . shedoesn't wanttodoitina
hostile way. The civil route is much more what sheislooking for but it’'s tainted with the
adversarial notion of truth finding. Its advantage isthat there is no punishment attached to
winning, but then again, it’s not as strong an intervention as a conviction. (Interview,
October 12, 1995)

¢

The criminal justice processis aglorification of the dispute, it’s not a search for the truth.
(Interview, September 11, 1996)

The adversarial system calls for arepresentation of the parties to the case that refleds pre-
formulated categories of abuser and victim. It does not call for a representation of the
complexities of a specific woman’slife. These pre-figured subjects are created in aprofessional
discourse which links into the legal system through extended relations of ruling, leaves women’s
experiences unaccounted for, and greatly compromises the likelihood of practitioners engaging in

practices protective of women.

The activities that constitute the production of a story (or “spin”) are often invisible, as
manufactured accounts enter the courtroom represented as factual or as the authentic voice of one

of the partiesinvolved.

To illustrate how accounts are manufactured in an adversarial system, | want to use the transcript
of ataped discusson | had with awoman in 1991 about a charge against her for filing afalse
police report. Karen had come to my office one day with a stack of papers, asking for assistance
to get the charges against her dismissed. We talked for awhile. | read the police report
regarding the night she was assaulted, | read her statement to the court saying she had lied to the
officers, | read the memo by the county attorney asking to have her charged, and finally | read
the subpoena to appear in court on the charge of filing afalse policereport. She also gave me

two protection order petitions she had made to the court against her boyfriend, which | glanced
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over quickly.® | asked her if | could interview her on tape and said that | might use the transcript

when talking with the city attorney. During part of this conversation she read directly from her

police statement.

Karen:

Ellen:

Karen:

Keith called me from this bar he wasat and said he wascoming home. Hewasin
abad frame of mind. Then alittle while later, he called me back. He had gotten
in afight with aBladk guy, and Keith is vey prejudiced against Blacks. He sad
thisguy had jumped him. Anyway, he got hit. We've had lotsof fights over his
attitude, because he wants me to stop seeing my Black friends, which | won’t do.
So, he was yelling on the phone about niggers, and how | loved niggers. He was
with his ex-girlfriend and said they were both coming over. | told him not to
bring her over, but he hung up on me. | didn’t want him to come over like that
"cause heis not too predictable. Sol jammed the door with a bunch of knives to
keep him from being able to get in.

| called this neighbor in my building and told him that | might need help. He
suggested | call the police, but | didn’t really want to get them involved. | caled
the dispatcher and asked if a car could just drive around and check on things, but
they said if they sent a car out, they’ d have to come to the door and check on
things, so | said OK.

Keith showed up almost right after | called, and he started on me about how |
want niggers and abunch of stuff. | argued with him, and he started shovingme
around. | was geting tired of beingshoved, so | threw my glass of water in his
face. Then | threw the glass at him, and it hit him in the chest. | turned and ran
out of the door, but he caught me and dragged me back in. He was looking for the
glass. Hefound it and picked up a piece of the glass from the floor and told me to
apologize for throwing it. 1 didn’t, so he started choking me and asking how |
thought it felt to be hit with the glass. | sad it would probably hurt. Then he held
the piece of glass up to my throat, so | apologized by telling him that | was sorry
for stooping to hislevel. That’s when the police showed up.

Is this the story you told the police?
Y eah, except | told them that Keith broke the glass, and | didn’t tell them that |

threw the glassat him. But | called thedesk sergeant up right away and told him
that | left it out. [The police records indicate that she called 27 minutes after the

4 A protection order petition contains an affidavit by the petitioner, in thiscase Karen, describing incidents of
abuse that cause her to need court protection.
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arrest occurred.]
Ellen: So, isthat why you were charged withfiling afalse report?

Karen: No, Keith took me and his ex-girlfriend down to his attorney and told us we had
to change our stories or he'd go to prison. He was already on probation, and this
was a gross misdemeanor or maybe afelony. It was on the day he was supposed
to go to court.

Ellen: Was Keith in the room when you talked to his attorney?

Karen: No, he was standing outside the door, but he was going to read it [her statement]
when | was done, so he could have just as well been standing there.

Ellen: Did hisattorney ak you if Keith was coercing you or making you do this?

Karen: No, he just asked mewhat happened and | started to tell him, and then he would
say things like, “If that’s what you say, he'll be convicted,” but | can’'t say he

actually told me what words to use.

Ellen: Didyou tell the attorney you weren't afraid when Keith held the glass up to your
throat?

Karen: That'swhat | wasthere for. That was what he was going to go to jail for. So
that’swhat | had to change.

Ellen: Wereyou afraid?
Karen: Have you ever met Keith?
Ellen: No, but I know quiteabit about him.

Karen: Well, if you know alot about him, then you know | was afraid . . . he'savery
dangerous person.*

Here we see theintersection of aman’s willingness to use violence, his atorney’ s willingness to
stretch the boundaries of ethical behavior, the adversarial nature of U.S. criminal law, and an
overly specialized work force producing an account that endangersa woman who would likely

have been safer had the criminal court not intervened in any way in her life. In thiscase, the

“This transcript appeared in slightly different form in a previously published article (Pence & Ritmeester, 1992).
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activities that produced the account are not visible to the courtroom observer. Even when the
work of creating the “spin” is observed directly, the hegemony of certain of certain ways of
thinking makes the ideological practices within the legal system difficult to discern. | wart to

use several sentencing hearingsto illustrate this point.

Thefirst istypicd of dozens of sentencesin domesticviolence cases. It illustrates how the case
involving the assault of awoman culminatesin a disposition by the court. Ordinarily in these
hearings there is the introduction of the case by either the prosecutar or the defenseattorney; a
word or two about the offender by the defense attorney; a report by the probation officer on the
presentence investigation; a discussion about the numbers of days that the defendant has already
spent in jail; asummary of the agreement between the prosecutor and the defense attorney
regarding jail time yet to be served, some mention of conditions of probation; a reference to
alcohol or acohol trestment; and a short statement by the defendant or a comment regarding
victim input. The judge says afew words, then imposes a sentence. Following are excerpts from

atypical sentencing hearing. The full hearing transcript is found in Appendix E.

The Court: M. Barns? . . . W'Ill go on record in the matter of State
of M nnesota versus Benjam n George Barns. . . . The Court in this matter has
received a Pre-Sentence Report from M. Pegg dated February 1, 1995.

The presentence investigation in this case is presented in written form to the court. Thisisa
felony assault; a misdemeanor assault presentence investigation is given orally. The presentence
investigation report in this case had no description of the history of violence or the statements
from the victim about the violence. It did lift language from the police report describing the

assault in the incident.

Next, both the prosecutor, Mr. Torez, and the defense attorney, Mr. Holmes, are given an

opportunity to dispute the recommendation of the probation officer. In this case neither does.

(Excerpts from Appendix E)
[Prosecutor]: Your Honor, we also accept the report as factually
consistent with our information and the Guidelines Wbrksheet as accurate. Wth
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regard to the recommendati on, we concur with the recommendation of M. Pegg in
the report.

[Defense Attorney]: Well, | have to agree that the recomendations
think are fair. They are consistent with the plea agreement in the case. I''m
going to ask the Court to follow those recommendations. That's all that
have.

The probation officer’s report goes uncontested. It follows aroutine that everyone can agree to.
The presentence investigation looks at past convictions, past compliance with court orders and
instructions, the general citizenship qualities of the offender (e.g., does he work, does he have
debts, the length of time he haslived in Duluth). There is no attempt here to understand Mr.

Barns as a batterer, only as a candidate for probation or as a potential flight risk.

Itis Mr. Barns himself who offers the explanation for his crime.

(Excerpts from Appendix E)

The Court: M. Barns, anything that you wish to say?

The Defendant: Yes, | haven't drank [sic]. I'"ve been—since the
incident, since |I've been out of jail |I've been going to AA, and—and
spirituality, |I—-he's kind of the man | see. It's a Native American, O i bwa
ways, spirituality, |'ve been seeing himat |east once a week and trying to
get that back together. |'ve been doing pretty good. Carrie, the victim
woul d be here today, but her grandfather just passed away. That's about it, |
guess.

The Court: The Court then at this time will formally accept Defendant's
plea of Guilty as well as his written Petition to plead such that the
Def endant now stands before the Court adjudged and adjudicated Guilty of
Assault in the Fifth Degree, a felony. As for a sentence, it is the judgnment
of the law and the sentence of this Court that the Defendant be
commi tted

The court sentences Mr. Barnsto a stayed (he won’t actually be incarcerated) 1-year jail term
(this was his third domestic abuse—related conviction). The prosecutor then brings up another
matter. Mr. Barns had attempted to coerce the victim into refusing to testify against him and was
charged with obstructing legal process. He had pled guilty to this charge as well and the

prosecutor wants a conviction entered into the record.

(Excerpt from Appendix E)
[Prosecutor]: Your Honor, just that 1'd ask for, also the Court to
i mpose the sentence on the Count Il Obstructing Legal Process as recommended
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there, that being a 90-day sentence stayed for one year of probation
concurrent with the other sentence.
The Court: M. Hol mes, you have any comment on that matter?

[Defense Attorney]: I think that was part of the plea agreenment, Your
Honor .

The Court: On the charge of Obstructing Legal Process, the Court wil
i mpose a sentence of 90 days in the County Jail; execution of that sentence

stayed in favor of one year of probation, that year to be served concurrent
with the first year of Defendant's probation on the felony and on the sanme
terms and conditions.

[Defense Attorney]: Thank you, Your Honor.

[Prosecutor]: Thank you, Your Honor

The Court: Thank you, gentlemen.

(Proceedi ngs concluded at 9:12 a.m)

The court essentially throws another conviction in with the felony assault and sentences Mr.
Barnsto the same non-jail time he has received for beating the victim. The record show two
convictions, two sentences, two dispositions, the excuse that “the drinking made me do it,” and
no mention of the violence or the injuries and threats to the victim, whose name is mentioned

only in passing.

In this felony case there is no discussion about the violence or the safety needs of this victim.
The presentence investigation report to the court is based on the offender’s criminal record, not
how thisincident fitsinto an overall pattern of coercion or intimidation. The written record
contains no documentation of the offender’s use of violence or intimidation of this victim over
several years, only avery general summary of the assault. During the hearing neither the
defendant nor the court mention the violence, just the alcohol. Asin over 70 percent of the cases
| observed, alcohol isinvolved and is either discussed as the cause of the assault or becomes the
focus of sentencing. During this hearing reference is made to two regulating texts, the
sentencing guidelines and the fine schedule. The probation officer has complied with the

procedures and guidelines set forth in these texts.

The next sentendng hearing involves the murder of a woman whose husband had “ caught” her in
bed with another man. The case occurred in Baltimore in 1994, at the same time that | was

beginning my observations of sentencing hearings. | read about the case on the Internet and
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ordered the transcript. When | read it, | could immediately see that dl of the talk in this case
provided the subtext for the cases | had been observing. The full transcript isfound in Appendix
F.

In this case the “facts’ are not in dispute. The man with whom Sandra Peacock was having a
sexual relationship provided detal testimony at the trial about the everts that led up to Kenneth
Peacock’ s discovery of Sandraand him in bed. Kenneth then described what happened during
the approximately 2 hours he was alone with Sandra. Htalking, that they had had several drinks,
and that he had then shot her. Neither the state nor the defense challenged his version of the

night’s events.

We hear the voices of four people at this hearing: the prosecutor, who represents the State of
Maryland; the judge, who represents the court; the defense attorney and the defendant, who
constitute the defense; and the victim’s mother, who represents the victim. Because the vidim
has been killed, her mother is asked to provide information to the court through a victim impact
statement. The other voice, one not represented by a particular person in this hearing, isthe
voice of the state legislative body. The state legislature enacts the criminal code (aregulating
text) and sets sentencing guidelines (a second regulating text) which the judge must follow. Any

judge who deviates from them must write a memorandum explaining the reason for doing so.

In this case the defendant was charged with first-degree murder for shooting and killing his wife.
A plea agreement was made, and he pled guilty to manslaughter, which under Maryland law
means that there was not the requisite intent to kill. (Thus accidental deaths caused by the
negligence of the accused are considered manslaughter.) The third regulating text involved here
isthe “defendant’ s score” which is a scale used by the State of Maryland to rate the offender
before the court. This score is determined during a presentence investigation by asking
background guestions about the defendant and looking at information on past convictions. In

this case the defendant has no previous convictions. His score is therefore quite low, considering
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the offense.

The defense attorney had agreed to a negotiated plea of manslaughter, which under the

sentencing guidelines means a sentence involving 3 years of incarceration.

(Appendix F, Lines 29-44)

[Defense Attorney]: We have agreed they're three to eight years. |
don't know if they’'ve been submtted

The Court: That’s what my notes indicated, it was three to eight.

[Prosecutor]: | would submt them Actually I'Il finish them up

The Court: Go ahead, finish those. | had a note to that affect.

And ny notes also indicate, of course, that the State’'s position in
return for the plea to the charge of mansl aughter was that the Court inmpose a
sentence within the guidelines. And all of that is reflected in the
menor andum of the plea negotiations, signed by the defendant and counsel. And
it appears for the record that as a result of those plea negotiations this was
simply a one-count information; is that right?

[Prosecutor]: Yes, your Honor. The information charged first degree
mur der

The Court: Charging first degree nmurder, but this is the plea to the
| esser included offense with that, correct?

[Defense Attorney]: That’'s correct.

[Prosecutor]: That's correct, your Honor. I’"’m submtting the guidelines
at this point, which do reflect that.

The remaining pat of the hearingis taken up by the defense counsel aguing that the court could
in fact decide that incarceration would not be appropriate; the prosecutor, speaking on behalf of
the state and the victim, arguing that incarceration is appropriate; the defendant asking that no
jail time be imposed; and the judge explaining his decision to place the defendant in aresidential
work-release program (in which the defendant will be restricted only at night) for 18 months,
followed by 1 year probation. Each of these legal arguments centers on the presentation of a
version of Sandra’s death.

Versions of Sandra’ s Death
Each of the parties, the state, the court, the defense, and victim, as represented by her mother,

offersaversion of Sandra s death. The sentencing hearing becomes an avenuefor all interested
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parties to create aversion of the facts of the case. Thefirst version is presented by the defense.

The Defense Attorney’s Version of Sandra’ s Deah
This version has three primary components. First the defense attorney says that the victim, who
is now dead, was not a good woman, but the defendant, who shot and killed her, is agood, tax-
paying citizen. Then he says that theoffender shot and killed her, not asa criminal, but asa
good citizen who committed an accident which was the result of the convergence of alcohd, his
emotional response to hiswife' sinfidelities, and the presence of afirearm. The third component

isthat the offender has an illness and it isthisillness, acoholism, that caused the victim'’s death.

(Appendix F, Lines 73-77)

[Defense Attorney]: But at any rate, it goes without saying this is a
time where nobody wants to sit in your [the judge s] chair up there. This is
obvi ously the hardest job a judge ever has.

You have got on the one hand a beautiful famly, a kid who has worked
his whole life.

(Lines 79-86)

He has a fatal flaw. He is an al coholic. I’”ve had him eval uat ed. He
has nmet a couple times with Nick G anpietro, a certified al cohol eval uator.
And based upon what happens today, it is obvious he has to be in some kind of
program whenever he is not incarcerated, if he is not incarcerated fromthe
outset, or later on, he is going to need treatment for that. It is a disease
that runs in the famly

And when you m x al cohol, emotion, the incredible emotion of the
situation he found himself in, and firearms, a tragedy happens. And Sandra
Peacock, for all her fragilities, it is a tragedy that she is deceased

No evidence of the existence of the victim is before us except what is continuously referred to as
her frailties, these frailties being that she is a gambler, that she drinks, that she is a poor mother,

and that she has had, on more than one occasion, an affair with another man.

(Appendix F, Lines 102-106)

[Defense Attorney:] You know all the facts of this case. You know
everything. The one thing you don’t know is that he keeps working hard to do
hi s obligations. One of the things, Sandra, because of her drinking, and she
had a ganbling addiction to playing Keno at these bars. Everybody says Keno
is a great thing, but she spent hundreds of dollars a day playing Keno, of his
money, her noney.

136



©Ellen Pence Praxis International. 5402 North Shore Drive, Duluth, MN 55804 218 525 04 87 www.praxisinternati onal.org

(Lines 130-135)

I would just say that | have talked to Mary Lenon, and M. DeHaven was
nice enough to share with me a little about what she said. She is a very
religious lady. She prays for her daughter. If she were her, she would tel
you about her daughter’s frailties and how nice Ken was to her son from a
prior marriage. That son wasn’t living with here because she wasn’t
considered to be a nother that could handle a son, and the grandnother, Mary
Lenon, is raising that boy down in Texas.

(Lines 78-79)

He marries a lady he is in love with, he has been married five years,
and for the second time he finds her in this tragic situation [having sex with
anot her man] .

This picture of her isjuxtaposed with that of the person who shot and killed her. We are told that
he comes from a beautiful family, heis akid, he has worked hiswhole life, he was in love with
thiswoman, he has aflaw, heisan alcoholic with adisease. Next we hear about those who

support her,

(Appendix F, Lines 90-95)

[Defense Attorney:] It is certainly appropriate in our situation with this
beautiful fam|ly—the problem he has got two brothers that are police
officers, and |I would worry about his safety down there. Bruce is a twenty-
year veteran, Brian is an eight-year veteran. Brian served in Desert Storm
Kenny didn’'t become a police officer mainly because he started working and
getting a real paycheck ever since junior high school. He has wor ked every
day that he could his entire life, as you know.

(Lines 97-99)

M. Manifold [his enmployer] took the trouble to cone down from
Pennsyl vania, he is in the back, the gentleman in the tie and coat, he took
the trouble to come down here. He needs himto work. You have seen letters
fromhis customers, he is nice and polite

(Lines 112-113)
He has paid his |lawyer bills slowly and on time. I"mfully paid. The
| andl ord is being paid. He is just a tax-paying great member of society.

It isthis draping Kenneth in the flag and adorning him with core American values such as being
a hard worker, coming from a good family, and being a tax-paying citizen that creates the subtext
that heisnot ared criminal. Crimindsdo not come from beautiful families they are not kids,
they do not work (and if they work they don’t work steadily and they don’t work hard), they are

not in love with their partners, they are not linked to the police in a positive way, they do not
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have brothers who participated in Desert Storm, and they do not have letters from customers who
say they are nice and polite. Even though middle-class, white American businessmen are
responsible for a significant amount of the criminal activity that occursin the United States and
commit most mgjor financial crimes, the cultural image of acriminal isusudly aperson whois
not white, not middle-class, and not hard working. Criminals are typified as poor white trash or
people of color who have grown up on welfare, live off the state, and engage in violent behavior
because they come from families with no true values. In this way the defense is putting forth the

version that the offender is not acriminal but isin fact agood citizen.

The version of Sandra’ s death is simultaneously hooking into alarger discourse which has
dominated U.S. media and politics since the rise of the right wing in the 1980s. It is counting on
the listener/reader, in this case the judge, to make aconversion here The defense attorney is
speaking to the judge as a member of a professional community who knows how to organize the
particulars that the defense is presenting. Sandrais to be blamed for the situation (Jones, 1980;
Pagelow, 1981); Kenneth isto be understood yet not totally exonerated, and alcohol isto be
blamed for how he reacted to the situation (Coleman & Straus, 1983; Frieze & Knoble, 1980;
Eberle, 1982), asis his understandable rage (Gondolf & Russell, 1986). The way men and
women are organized into marriage, the role of economics, and the rde of male entitlementsin
U.S. family structures are made invisible in these arguments. The effort by the defense attorney
to link the violence to the alcohoal, the rage, and the victim’s behavior is available to be hooked
into because there isn’t amore poweaful professiond discourse in the field challenging these

concepts.

The State’ s Verdon of Sandra’ s Death
The prosecutor, representing thestate, claims that he will incorporée the state’ s argument into
Sandra s mother’ s desires. He thus links the impersonal state to the personal, a mother’ s rational
call for some punishment for the death of her daughter. Both the defense and the prosecutor, for

their own respedive purposes, present the mother asa good woman, not vindictive. Both
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selectively use her words to bolster their own versions. Sheis not physically present, nor does
she present her own version. Instead four or five lines of conversation are extracted from
interviews that were designed to elicit only certain kinds of responses from her and only limited

information about Sandra, her relationship with her husband, and the history of their marriage.

The prosecutor is entering into avery tricky argument. On one level he, on behalf of the state,
has agreed to allow a person who has admitted to killing his wife because she slept with another
man to plead to manslaughter, a charge which implies the death is accidental. On the other hand,
he needs to argue that this person must be punished for the accident. He does not question the
premise of the defense’ s argument. He does not mention that infidelity to one's spouse in not
uncommon in the U.S. (Michael, Gagnon, Laumann, & Kolata 1994). He does nat ask whoin
his courtroom has also been unfaithful and then suggest that they are lucky to till be alive.

(Appendix F, Lines 154-172)
[Prosecutor:] She indicated to me on one side, and |'’m going to incorporate
the State’'s argument of course along with this, but basically her feeling is
the State’s feeling as well, you[r] Honor. She indicated to me that on one
hand she can see her daughter provoking the anger that it did, and causing the
anger that later led to this incident. And as we talked all along about this
case, | said, well that was the reason basically the State agreed to proceed
on the mansl aughter charge. The State believed that provocation was
sufficient to proceed just on the mansl aughter as opposed to the murder in
this case

And she tal ked about the other aspect of her feelings, and that is what
the State is going to argue to you today, that the defendant should be
puni shed for his actions. The defendant had an opportunity to wal k away that
night. It is clear that the defendant decided to take matters into his own
hands, to pick up that gun, to pull the trigger, and eventually took the life
of another person. Ms. Lemon indicated to me she believes this Court should
puni sh the defendant appropriately.

The State believes that appropriately in this case means a sentence of
incarceration within the guidelines. They are three to eight years, your

Honor. As the Court notes from the guideline sheet, nothing has to do with

t he of fender score. The defendant up until this point, his life, he has been
an exemplary citizen. In fact, remains so even while out on bail awaiting
sentencing today. The State does not believe that really he is going to be a
threat to society when he gets out. I do believe this is an isol ated

i nci dent.
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Alternative discourses which the prosecutor could call upon have very little currency in the legal
setting. For example, he does not refer to the notion that a batterer is not out of control but uses
violence to establish control. The prosecutor apparently accepts the premise of the defense that
murderous rage is understandabl e, that alcohol is a disease which turns nice guysinto killers, and
that Sandra provoked the assault. He doesn’t challenge the assumption that Sandra needed to be
punished, only that Kenneth was acting outside of accepted social bounds of punishing by taking
the role of the punisher into his own hands. He never has to explain how Kenneth can be an
exemplary citizen and will in all likelihood continue to be an exemplary citizen once he pays for
thisisolated incident. No one seems concerned for the woman in the courtroom who was earlier

introduced as his new fiancée.

(Appendix F, Lines 58-65)

[Defense Attorney:] He has got a wonderful famly, many of whom are here.
Eugene Mani fold, his employer, is here, whose letter you have read, Bruce
Peacock and his wife, M chelle. Bruce is the twenty-year veteran, whose
letter you've read, M ke Hertzog, his friend, whose letter you have read,

Bar bara Bauer, his fiancée, Bruce Peacock, Sr., the thirty-eight year enployee
of the Baltinmore Gas and El ectric company, who is Kenny’'s father, who is here
today with his stepmother, who |oves himdearly. You have read her letter,
and M. Peacock, Sr.’'s letter. His nmom Jane, is here today, and Lisa
Stinson, a friend of the famly. They' re all here.

Sheisintroduced as part of the entourage of people here to stand up for Kenneth as a good kid.
It's hard to imagine a man recovering from killing awoman he truly loved and to whom he was a
devoted husband, working as many hours as he could to help his mental state, and finding
someone to propose to in such a short period of time. But those particulars are inconsequentia
here, and this woman'’s future safety is presumably not in question because she will not have the

same frailties as Sandra had and he will most likely stop drinking.

The Defendant’s Version of Sandra’ s Death
Kenneth talks about what has happened (lines 182-185).
“I’m very sorry about what has happened.”

“1 would like to continue working.”
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“Working . . . helps me out mentally.”

“1’m just willing to accept whatsoever you will do for my actions.”
He follows the defense attorney’ s argument that he was not so much an actor here as a victim of
a series of forces beyond his personal control. The holy trinity of batterer’s defense attorneys
appears here: acohol, rage, and bad women. He then portrays himself as a hard-working, good
man with simple needs. He shows deference to the judge’ s hierarchical authority in adisplay of
humility and piety one wondersif Sandra ever saw. Asthousands before him have done, he
throws himself upon the mercy of the court. In his case he finds a more than merciful court, he
finds another man who under the same circumstances would himself mete out some degree of

corpora punishment. Asthe judge said in his sentencing,

(Appendix F, Lines 295-298)

[ The Court:] | seriously wonder how many married nen, married five years or
four years would have the strength to wal k away, but without inflicting sonme
corporal punishment, whatever that punishment m ght be. | shudder to think
what | woul d do. I”m not known for having the quietest disposition.

The Judge’s Version of Sandra’ s Death
The judge takes up the defense attorney’ s version but puts a frame around it that will authorize
him morally, ethicdly, and legally to take an institutional course of action which simultaneously
preserves male prerogatives and social status and allows him to claim that he has been objective,
fair, and unfortunately harsh on the tax-paying kid before him. Heisable to do all of this by
framing the case as analogous with the manslaughter by automobile cases. Most of uswho drink
have feared getting caught with a slightly high blood acohol count while driving. We have
perhaps driven while drunk, later realized that we could have hurt someone, and thanked God for
letting us escape such an accident. We have been educated by al of the public serviceTV ads
and by Mothers Aganst Drunk Driving: we understand tha hitting someone in the car while
drunk is an accident but that getting into the car while drunk is a choice, and that therefore, what
happens to someone who drinks and drives must be the responsibility of the driver. The judge
equates Kenneth to such an individual. He sympathetically agonizes over the plight of awoman
who killed her best friend in a drunk driving accident, the man who killed his brother, and the
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forlorn husband who killed a 10-year-old child.

(Appendix F, Lines 191-207)
[ The Court:] The old saw is that it is decide custody, but that truly is not
the most difficult thing that a judge is called upon to do. The nost
difficult thing that | have found is sentencing noncrimnals as crimnals.

This case is very simlar and equally tragic to the very difficult
mansl| aught er by automobile cases that |’'ve handled in the past year. The
consequences are as tragic. I was called upon to sentence a young man who
whil e driving under the influence killed his brother

I recently had to sentence a noncrimnal citizen, a |ady who had
attended Christmas parties |ast December or a Christmas party, overindul ged
and got on the ranp going the wrong way and killed her best friend, |eaving
two children that that | ady was supporting.

And previously | was called upon to sentence an individual, an enployee
of Xerox who had never had a brush with the law in fifteen years and had had a
prior ticket of some nature up in Pennsylvania, but while driving home after
his wife had |l eft himsometime before and having had too much to drink one
ni ght, he struck and killed a ten-year-old child on a bike

Those are brutally difficult choices. This [trial of Kenneth Peacock]
is nonetheless, it is equally as difficult.

This likening the shooting of Sandrato a drunk driving death creates a sort of template, or frame,
for the judge’ s ensuing remarks. He prefaces those remarks by expressing a bit of relief tha he
can sentence in anonymity because unlike drunk driving cases, no organization like Mothers
Against Drunk Driving is present (line 208). He muses that perhaps because of the attention on
spousal abuse, someone might hear of this case, but most likely he will be acting outside of the

public eye (line 208).

The judge' s accidental-death version of Sandra’s murder was not one that he simply pulled out of
ahat. Itisprobably safe to assume over hisyears on the bench he has heard cases similar to
those that I’ ve observed in Duluth’s misdemeanor and felony criminal courts. A probation

officer and viaim advocate comment on the alcohol link in these cases.

At least three out of four cases | work involve drinking by the guy or both of them. So of
course alcohol hasarolein al of this. And I’m sure hewon't quit [battering] until he
stops hisdrinking. So | focus alot of my attention on getting him into a treatment
program that will work for him. —Probation officer (interview, September 29, 1995)
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*

I’m so sick of these guys standing up in front of the judge with afalse humility saying,
“The booze did it, Y our Honor, I’'m sorry, | have it under control now.” It'salmost asiif
it'slike arequired script at sentencing for the defense attorneys or the batterers to say
this—Victim advocate (interview, June 15, 1995)

Below are excearpts from severd sentencing hearings typical of the*script” to whichthe advocate
above refers. Whether spoken by the client or by the defense attomey on behalf of the client, itis

the most common explanation offered by offenders for their violence.

The first case involves two sentencing hearings of the same abuser, Lawrence Schul. One
occurred in 1991 and a second in 1994. Mr. Schul had been arrested for several other assaults
and had had several protection orders issued against him. He had been convicted of disorderly
conduct previously for an incident in which he assaulted his partner and entered into a plea
agreement for areduced offense. Following are excerpts from the 1991 plea and sentencing

hearings.

The Court: All right. M. Thornton.

[Defense Attorney]: Your Honor, | believe the recomendati ons are
reasonabl e under the circumstances. If you do sentence him consistently with
the recommendations, it’s good to see that he has earned the benefit of the
Court’s faith in himby allowing himinto the treatment program [for
al coholism early, and the benefit of the Probation Department’s expertise in
this matter.

Most inportantly, | think fromhis point of view, if he drinks at all
fromnow on, the Iife as he’'s known it is over. He's going to |l ose his job,
his girlfriend, he has everything to lose. This Court is giving him an
opportunity to gain a lot, so | would ask that you sentence him consistently
with the reconmmendati ons.

I ask that he keep in mnd the benefit that he's getting, not only from
this Court and the Probation Office but fromthe Prosecutor’'s Office, as well.

The defense attorney sets the stege for the defendant to make the claim that drinking ishis
problem. It isaclaim that neither the court or the prosecutor challenges. Mr. Schul will leave
the courtroom convinced that he is not a batterer but a man with both a drinking and a woman

problem. He articulates this to the court.
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The Court: M. Schul, is there anything you wish to say?

The Defendant: Yes. I thank you for letting me to go treatment when
you did. | realize | really did mess up. Before this incident happened,

did try to get in treatnent. | realized | was out of control, and |I wish
woul d have gotten there before anything happened. | just appreciate your
letting nme go when you did, into treatment.

The Court: Ms. Coker, is M. Schul in MIler-Dwan at the present tinme?

[Probation Officer]: Your Honor, he just conpleted the treatnment at
M | | er - Dwan. I have got a confirmation that he did successfully conplete the
program there just |ast week. They also will be scheduling himfor follow-up
treatment and aftercare.

The Court: All right. M. Schul, for the crime of assault in the
second degree, this Court is going to sentence you to the Conm ssioner of
Corrections at Stillwater Penitentiary for the period of 21 nonths.

However, | don’t think it’'s necessary that you serve that sentence at
this time. I"I'l stay the execution of that sentence, and I'll place you on
probation for a period of three years.

I will require, as you have already done, that you conplete your
chem cal dependency treatnment, and that you successfully continue with any
follow-up that they recommend, and successfully complete that.

During this period of time, I'll require that you use no al coholic
beverage, which includes 3.2 beer, and that you use no drugs or medicines
unl ess they are prescribed by a physician.

I will require that you get yourself involved in the domestic abuse
program Ms. Coker can get that set up for you

I”ve got to warn you, M. Schul, there will be other terms and
conditions of probation.

Now, before you | eave here today, | want you to talk to M. Ritzell and
Ms. Coker, and they’'ll get you set up on your probationary program

You got yourself a real break, so take advantage of it.

The Defendant: I will, sir.

Two years after this case, Lawrence Schul was convicted of afelony assault (his third

conviction) and served 18 monthsin alocal correctional facility. Shortly after hisrelease, he was
again arrested. The same defendant is once again before the court, this time for violating a no-
contact order. Thisisthe fourth timethe court is sentencing Mr. Schul for adomestic

violence—related offense. The defendant is explaining that nothing really happened.

The Defendant: She was just upset and crying and . . . | don’'t know.
didn’t harm her in any way. All | was tryin  to do is settle her down.
Al'l -you know, that’'s all. I got a new job. Like I said, a friend of m ne
came up from Ohio. I"m supposed to be leaving this weekend for—for a conmpany
called F & F Incorporated. They clear for power |lines and gas |lines and al
stuff like that. And | just luckily got on. I"ve been | ocked up for
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over —al most a year, Your Honor. I just got out here a month or so back, two
nmont hs back. All | want to do is get back on ny feet. I lost a good job
"cause of what happened over a year ago. I used to work for Burlington. |
| ost that, because of what |’ ve done

(Pause.)

The Defendant: I won’t be going to her house again, Your Honor. |

won’t even be in town.

The Court: Just a m nute. Let me read through the reports here. Just
take it easy. .

Ckay. Does the Probation Office have a recommendation in this matter?

[Defense Attorney]: Yes, we do, Your Honor. Just to recap for the
Court. He—Mr. Schul just recently got out of NERCC [ Northeast Regiona
Corrections Center] about a month ago. He was there for a Second Degree
Assault involving the same victimand also for a violation of probation which
resulted froma drinking incident.

He i ndicates that he is aware of the OFP, that Julia Adanms knew he was
pl anning on | eaving town, he said, this weekend. He ran into Julia Adans
yesterday. She invited himto the house. And she was intoxicated. He had a
coupl e drinks hinself, although he indicates he wasn’'t intoxicated. He
i ndi cates that she started to cry and got upset over sonething. He doesn’t
know what. And it just seemed to accelerate fromthere

The probation officer conveys Lawrence Schul’ s version of the offense to the court without
questioning its validity. Here we see the problem with a system that sees the offender, not the
victim, astheclient. If, asan advocate suggested earlier (chapter 3), the victim was the client of
the probation officer, this report would most likely be radically altered. That is not the case,

however. The probation officer continues his recommendation.

[Defense Attorney:] At this point we would be making a recommendation
t hat possibly that M. Schul be given a—a sentence of seven—something |like 60
days in the County Jail and—and stay all but about four of those days for
pur poses of him being allowed to find a job in Ohio. He indicated there is a
friend of his in town now [who] he was planning to going back to Ohio with
this weekend. He doesn’t know exactly when. He doesn’t know where to get
ahold of this friend, and he can’t verify what time his friend wants to | eave.
So | don’t know how he can—he can handl e that situation. But | think after
spendi ng a couple days in jail, | think that he needs to be given an
opportunity to make that start in Ohio where he says he has a job lined up
especially since there doesn’'t appear

The Court: The Court having accepted Defendant’'s plea of Guilty, is
going to i mpose a sentence of three days in the County Jail. Def endant wi l
be given credit for yesterday and t oday

Let me suggest to you you really want to do that, because every time you
stick around here—

The Defendant: I know.

The Court: —and you see her, you get in trouble. And you always wi nd
up either in jail or NERCC, and she's sitting out there in her apartment
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drinking beer or whatever she does. I don’t know. It seens to me that at
some point, you know, you got to, you know, have the lights go on and say, you
know, this doesn’'t make sense.

The Defendant: No, it don't. That’'s one reason |'m | eaving, Your
Honor .

The Court: Okay.

[Defense Attorney]: Thank you, Your Honor.

The Court: 7:00 o'clock tomorrow we're going to give you a chance to do
t hat.

The Defendant: Thank you.

There seems to be a consensus by two judges, one probation officer, and two prosecutors that the
problem hereis nat men’s entitlements in these privaterelations with women or how men use
intimidation and violence to maintain or enforce those entitlements, but it is alcohol or the

mixture of alcohol, anger, and problematic women.

The second caseinvolves a man who has pled guilty to fifth-degree misdemeanor assault against
his partner, who has since left him. It begins as the judge questions him about the incident. I've
selected excerpts related to the defendant’ s rationale for avoiding jail time despite his previous
assaults against this woman and another woman. Again wesee the introduction of the claim,

“1’m aproblem drinker, not awoman abuser.”

The Court: She reported on that occasion that you had choked her and
pushed her into a wall; is that what happened?

The Defendant: I don’t believe | choked her—and | hurled her against
the wall; | didn't push her. Those walls was—ust |eaning sometimes; you can
crack them-er it’s kind of foggy because | was under the influence of alcohol
Since then | haven’t had a drink or any drugs or anything |like that. 1" ve
taken an al cohol assessment, and |I’m working with the counselor and | have
been in anger control class, and stuff. I amcurrently [at] work with social
services to try to get the children placed back in the hone. I”m doi ng
comunity service hours. I”ve been keeping regular contact with my probation
of ficer

[Prosecutor]: I think you should add more time than just ten days.

The Defendant: I don’t plan on having anything to do with her
what soever. My main problem has been al cohol. I"mgetting help with that
I"ve been off of it for nineteen or twenty days. My priorities are reversed

But | just want to get my stuff together with ny kids and run the hone.
As long as | stay away from al cohol, | don’'t seemto have problens with
anyt hi ng.

The Court: Ever been through treatment?
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The Defendant: No, | haven’'t. That’'s been recommended. I was trying
to get the child custody, and stuff, out of the way. I had a Rule 25
assessment and they determ ned there wasn’'t a dependency, but there was signs
of abuse. | agree with that

The Court: Have you had a previous assault conviction?

The Defendant: No.

[Prosecutor]: I was told there was another assault charge by somebody
el se.

The Defendant: There had been one made but it was dropped by the court.
This was no evidence. But I meant her no harm I don’t know why she’s
crawling on me so bad. I want to get my life back in order and raise ny
children like | should have been doing the whole time .

The Court: 90 days county jail. Stay the time in favor of a year of
supervi sed probation. Conditions being that you abstain fromthe use of
al cohol; follow though with any recommendati ons from your Rule 25

Throughout these examples, alcohal is coupled with the notion of men having buttons, or
breaking points, which unleashes an uncontrollable anger and rage. It isthe combination of these
factors which explains the violence and directs theresponse of the state to those who useit. This
framework for understanding men’s violence againg women is one that has been formulated in
the discursive practices of the human science and social service apparatus. In the case of Sandra
Peacock, the Judge, the defense attorney, and the prosecutor all link into this discourse. Before
returning to the case of Sandra’s murder | want to talk about how these extended relations of

ruling enter into this courtroom setting.

Linking to Extended Social Relations

The battered women’ s movement has spent much of its energy trying to offer aternative
discourses to the much more powerfully entrenched discourses of the ruling apparatus. As
discussed in chapter 2, for a brief period of time we dominated much of that discourse, but as
research dollars became available and domestic violence became a popular field of study, the
grassroots voicewhich used the media, newsletters, and training manuds as a form of discourse
was subsumed under the discursive practices of academia and the U.S. human service and legal
professions. Researchersin thisfield are entrenched in the ideological practices of sociology,
psychology, and criminology. Russell and Rebecca Dobash, in their 1992 book Women,

Violence and Social Change, describe the impact of the psychological discourse on the work of
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the battered women’ s movement:

The psychological and psychiatric professions are now extremely important in the United
States and there has been arapid rise in the number of professionals engaged in
delivering therapeutic services. There were only 12,000 clinical psychologistsin the
United States in 1968, by 1982 there were over 40,000. Today, about one-half of the
world’s clinical psychologists are working in the United States. . . .

The rapid expanson during the nineteenth century of institutions of confinement in
Europe and the USA provided a significant impetus to the behavioral sciences and the
therapeutic professionals associated with them. This was the age of the great
confinement and the rise of the cercarial or discipline society. . . .

If the nineteenth century was the period for the rapid expansion of institutions and the
growth of institutional psychiatry, the twentieth century has been atime when the
professionals who created and operated these institutions have found their way into the
genera community. . . .

Around the turn of the century socia welfare workersin Britain and the United States
began to seek professional legitimation by shifting their emphasis from merely helping
and aiding the poor within communities, to various forms of casework counseling linked
to ‘scientific’ interventions assodated with psychiary and psychology. Alignment with
medical psychiatry gave professonal status and legitimacy to the otherwise pragmatic
work of social wdfare agencies. Psychiatric perspectives played an important role in
shifting the focus away from the social and economic conditions which produced the
slums and depriving conditions of social work clients, to afocus on the personalities of
the poor. Emerging individual perspectives grounded in the embryonic professions of
psychiatry and psychology conceived of poverty and crime as primarily linked to
individual pathology and inadequacy. This shift had a profound influence on the course
of social work in the United States, making it difficult to consider the common bases for
most social and economic problems. (pp. 215-219)

Practitioners are organized to think and act by the discursive practices extralocal to their
everyday work setting. The socia relations that organize individual practitioners’ work are
visible neither to the observer of the daily work practicesin alocal courthouse nor to the worker,
but they are discoverable as the textual character of ruling and managing is explicated. Asl have
discussed, workersin the legal system are assigned duties that are highly specialized and

routinized. Generally speaking, frontline workers prepare cases for resolution at a higher level of
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decision making. These workers process cases in standardized ways. To orchestrate the
processing of a case involving many people with many different viewpoints, procedures are put
into place which create institutionally acceptable actions on the part of practitioners. Limitations
of the ability of individuals to act independently from institutional norms are constructed through
the use of procedures, rules, regulations, promotional practices, and professional training. While
court practices are carried out in local settings, the obstacles battered women face in getting what
they might think of as justice or protection are encountered in courthouses across the nation. As
D. E. Smith (1990b) argues, “Socia consciousness exists now as a complex of externalized
socia relations organizing and coordinating contemporary society. It exists as co-ordered

practices and can be investigated as such” (p. 8).

Officers and all of the succeeding practitioners who enter a case operationalize certain methods
of thinking about and interpreting what they are seeing and hearing. It is these methods of
thinking that determine how practitioners will select, order, interpret, and record an account of
the situation. Each practitioner who entersinto the case will be institutionally organized to order,
select, and interpret information to both read and produce texts. The ability to subsume
individuals commonsense knowledge and perhaps intuitive reactions to a case under an
institutional interpretation of the situation characterizes the way ingtitutional relations are
ideologically accomplished. Workes are organized into a method of thinking about the pegple
they work with that is rooted in theoretical models that borrow observations from the actual lives

of women but are never accountable back to those experiences for their validity.

This method of thinking causes practitioners to replace awomen'’s primary narrative with an
account that gives her what we might think of an institutional legal existence. The psychiatric
system uses a simila method but gives ha a psychiatric existence; social workers bring her into
existence as awelfare recipient or troubled mother; medical persomel know her as a patient.
Though each discovers her and makes her actionable in very different ways, the method of

thinking that facilitates this way of ruling is common to them all. It transports the woman from
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her existence as a subject in her everyday world to the object of institutional action in thar
everyday world. These methods are so entrenched in the workings of the system that they seem
natural. They are viewed as objedive, while advocates, who articuate a political commitment to

women’ s autonomy, are seen as idedogical.

D. E. Smith (1990a) draws on Marx, especialy hiswork in The German Ideology, to explicate
these methods of thinking:

Ideas and concepts as such are not ideological. They are ideological by virtue of being
distinctive methods of reasoning and interpreting society. . . .

To treat assumptions about human nature (among other concepts) as active forcesin
social and historical processesisan ideological practice. . . . Concepts, ideology, and
ideological pradices areintegral parts of sociohistorical processes. Through them people
grasp in abstraction the real relations of their own lives. Y et while they express and
reflect actual socia relations, ideological practices render invisible the actualities of
people’ s activities in which those relations arise and by which they are ordered. (pp. 36-
37)

When the actualities of people’s activities are made invisible in these cases, women’'slives are
literally endangered. Thereis no way to fully see the violence or themeaning of that videncein
the woman'’s or theman’'slife. In her description of D. E. Smith’suse of Max, SylviaHale
(1990) points out the power of this method and capsulizes Marx’ s description of ideological

practicesin The German Ideology:

The creation of an ideology involves three distortions or tricks. First, real data, rea
experiences ae noted. Secondly they are embedded in abstract conceptual schemes.
Finally, these abstract models are treated as causal forces, and imposed as explanations
for behavior. The original relations between people are covered up. Thisis a powerful
way of controlling people because the logical models do indeed seem to fit the original
data. People believe them and become obedient to them. (p. 246)

Practitionersin the legal system are directed through a system of professionalism and

bureaucratic management to think in these prescribed ways. Class, gender, and race privilege ae
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sustained not by the overt imposition of a specific bias but by ideological practices that produce
methods of thinking about peopl€e’ s actual lives. The Canadian psychologist Donald Dutton
became a media darling after his testimony in the prdiminary hearingsof the O.J. Simpson trial.
In hisbook (1995) The Batterer: A Psychological Profile, Dutton claimsto have uncovered a
profile of the serial batterer. While his book sold well, it was his mediafame following the
Simpson trial that hdped promote his theory that early childhood trauma causes men to become
serial batterers. Dutton was interviewed about his theory in relation to O.J. Simpson in a popular

Canadian women’s magazine.*’

Three traumatizing factorsin early childhood devel opment seem to produce an adolescent
“ticking bomb”: ashaming or disparaging father who regularly humiliates the boy, often
in public; an insecure attachment to the mother figure, which produces a“Madonna or
whore” perception of all women; and experiencing or witnessing an eusive home
environment. Asfar as[Dutton is] concerned, Simpson fitsthe profiletoa T: “Hisfather
left home when O.J. was akid, and the scuttlebutt around the neighborhood was that the
father was gay. His mother went out and worked 16 hours a day to keep aroof over their
heads and meals on the table, so she wasn’'t available to him much of the time. On top of
that, he had rickes. The neighborhood kids would call him Pencil Pins, and because
there wasn't much money, his mother made homemade braces for him. So he
experienced extreme shame, | would think—from the deformity, to the homosexual father
who |leaves home, which is the ultimate rejection, to the mother who tries but isn’t
available. With the shame comes rage, which doesn’'t go away just because he wins a
football scholarship and goes on to become an American celebrity. The personality

splits, and the rage goes underground. (Keyes, 1996, p. 57)

The practice of moving from actual observables to fabricated schemata that selectively utilize
those observables to support causal explanationsis an ideological practice in that “original

relations between people are mystified, covered up” (Hale, 1990, p. 246).

The original relations between people in Simpson’s childhood as well as within his marriage are

4| am using this interview in a magazine rather than Dutton’s published w ork because this is how his theory
enters the jury pool and popular thinking. In his book he says, "I believe most intimate abusiveness committed by
men stems from . . . deep-seated feelings of powerlessness that have their originsin the man’s early develop ment.
With a shaming, emotionally rejecting or absent father, the boy isleft in the arms of a mother who is intermittently
available but whom he perceives as all-powerful. He never recovers from the trauma” (D utton, 1995, p. 121).
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being covered upin Dutton’s method of thinking about and representing a version of Nicole
Brown and Ronald Gddman’s murders. Dutton’ s testimony ismeant to affirm that Simpson fits
the picture of aviolent man, but in doing so he perpetuates a representation of men as out of
control of their rage and women asbringing thisrageon. Violence as aproduct of men’s historic
socia and economic position of authority in the family is obscured in this analysis (Paymar,
1993; Gondolf, 1985). Dutton engages in severa activities here that exemplify how battered
women’ s actual lived experiences are denied expression in these discursive practices. First, his
alleged theory on childhood trauma acts as a filter which will not alow into the picture most of
what there isto see. The many particulars of Simpson’s life and relationship with Nicole Brown,
including those which contradicts his theory, are dropped from view. Histheory actsto select
the particulars readers will use as the original source of data. Dutton is not required totest it
against the actual experiences of Brown or Goldman or Simpson because the theory itself has
become the gatekeeper of information. Simpson will be squeezed into his theory, and not very

neatly in this case.

Dutton’ s theory calls for a child to witness abuse or violence asa child. He claims that Simpson
fits histheory to a T, but we know of no witnessing of violence. He shows absolutely no
evidence of Simpson’s having an insecure attachment to his mother, but uses the fact that she
worked long hoursas evidence of an insecure attachment. Finally, he goparently has no data to
show that Simpson’s father was actively engaged in humiliating or disparaging Simpson. He uses
the possibility of hisfather being gay to assert that Simpson was regularly humiliated or shamed.
He adds to this a guess that having rickets was humiliating but doesn’t let us know how that
might be tied to his father humiliating him. In short, the description that “fitsto a T” fits more
like an X, but it doesn’t matter because these peopleare not present in the discursive practices to
correct the misrepresentations. 1f Simpson is an excellent example of his theory, what man
couldn’t be manipuated into it?

The Simpson’ sinterviewer fails to note the extent to which Simpson has to be crammed into the
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Dutton theory but does authorize Dutton’s account by listing for us his credentials. Dutton

isaVancouver psychologist who testified for the prosecution at the Simpson trial’s
preliminary hearings . . . Herecalls being cross-examined by F. Lee Bailey one of
Simpson’s “Dream Team” [lawyers] . . . An author and professor of forensic psychology
at the University o British Columbia. . . he was asked by the Vancouver police force to
help modernizeits officer training . . . “For two years | spent every Friday night riding on
patrol”. .. Based on hisresearch and experience. . . (pp. 56-57)

Dutton’ s approach exemplifies here the ideological practices Marx explicates in The German
Ideology. Trick one: Note real data and experience (batterers often have childhood experiences
that could be represented as trauma). Trick two: Make up an abstrad conceptual schame into
which real data can be embedded (humiliation by father, insecure attachment to mother, and
witnessing violence produce a childhood shame that tums to rage by adolescence). Trick three:
Treat this abstract model as causal to the observation (Simpson had a deep well of rage that

turned him into a batterer and in this case perhaps akiller).

In the same interview Dutton claims that battering has atypical cycle and goes on to describe

Lenore Walker’'s“cycle of violence” theory:

The typical cycle of domestic battery goes from agradual build up of tension to an
explosive release to a period of I’ll-never-do-it-again remorse that [Dutton] says can
sometimes seem like a seductive honeymoon. It’s a pattern that can promote a strong
form of bonding . . . (p. 58)

Walker'stheory (1979), described in chapter 5, uses the same method of thinking as Dutton’s.
Interestingly, she was called upon by the Simpson defense to work on the trial preparations.
After forty hours of interviews with Simpson, Walker, who has never been an expert on working
with abusers, announced on several nightly talk shows that she was quite prepared to testify that
Simpson did not fit the profile of aman likely to kill hiswife.

Several legal theorists (Bersoff, 1986; Tremper, 1987; Faigman, 1986) have discussed the
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increasing role of the “psy” professionsin shaping legal discourse and influencing how
practitioners and juries understand the cases before them. It is the interlocking nature of these
conceptua practices that contributes to the hegemonic control of what becomes seen as
masculinist interestsin the legal system. Dutton and L. E. Walker are not apologists for the legal
system. Both have been actively working to reform court processes to make them more
protective of women. Social scientists and practitioners engage in these practices because they

are fully entrenched in the common ideological practices of knowledge making.

Was Sandra s Killing an Accident?

| have used four sentencing hearings, including the sentencing of the man who killed Sandra
Peacock, to explicate how the discursive practices of the social sciences, particularly the “ psy”
literature, intersects with the documentary practices of court practitioners to produce accounts of
men’ s abuse of thar partners. In the hearings cited in this chapter, these discursively
manufactured explanations of battering create a boundary around institutional inquiry that
consistently discounts the danger tha women experience in relationships with men who use
violence. These frameworksindividualize what is social and decontextualize “incidents.” Y et
the use of violence must be contextualized if victims are to be afforded adequate protection. In
Kenneth’ s case we have a judge, perhaps-aged man, presiding over a hearing about awoman’s
death. The prosecutor, a man with a law degree who must have seen hundreds of cases of
women being battered, speaks for the state when hetells us that the manwho shot thiswoman is
not dangerous. Al inthe room isacourt reporter who has been silent throughout the whole
proceeding and is married to the defense attorney. The courtroom isfilled with Kenneth’'s

friends, family, employer, and fiancée, all of whom are there to say he is a good guy.
Most men who kill their wives do so because their wives are leaving them. Most women who

kill their husbands do so because their husbands are beating or raping them (Jones, 1980;

Browne, 1987). Gay men kill their partners, and lesbians kill theirs. However, this sentencing
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hearing is conceivable only in the case of aman killing hiswife. The historical legal right and
obligation of aman to chastise hiswife is rooted in heterosexual male privilege (Dobash &
Dobash, 1979) andis the basis for the prosecutor’ s decision to reduce charges, the defense
attorney’ s decision to argue that his client should serve no time, and the judge’s decision to

impose the lightest sentence possible for such an act of violence.

Let’slook beyond this courtroom scene to afew yearsin the future. Three years from now
Kenneth will be off probation, he will have served hissentence, and hewill likely be married to
Barbara Bauer, the woman introduced as his fiancée If he hits her, she may seek help, perhaps a
protection order. The clerk of court or the advocate who helps fill out that protection order will
undoubtedly have private thoughts about the woman before her, awoman who is surprised that
her husband, who killed hisfirst wife isbeing violent. Asthe clerk helpsto fill out the forms
she will be asking herself, What did she expect marrying a man who killed hisfirst wife? |sshe
crazy? Did she think she could bring out something in him that Sandra couldn’t? Did she have -

esteem? Was her denial so high?

The judge has said that Kenneth isanon-criminal. The prosecutor has said that the level of
provocation was such that we could not call thismurder. The employer says he's agreat
customer pleaser. None of these men will be implicated in the indictment of the young woman
who is seeking protection from a man who killed a previous wife. A new framework will be
applied for her. Thisframework will also be borrowed from the “psy” profession. Thistime we

will look at what self-defeating personality disorder led her to choose such a brute.

William Ryan, in his classic 1972 book Blaming the Victim, explains why victimblaming is so

pervasive in these types of settings.

The victim blamers turn their attention to the victim in her post-victimized state. They
want to bind up wounds, inject penicillin, administer morphine, and evacuate the
wounded for rehabilitation. They explain what’s wrong with the victim in terms of social
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experiences in the past, experiences that have left wounds, defects, paralysis, and
disability. And they take the cure of these wounds and the reduction of these disabilities
asthefirst order of business. They want to make the victims less vulnerable, send them
back into battle with better weapons, thicker armor, a higher level of morale.

In order to do so effectively, of course, they must analyze the victims carefully,
dispassionately, objectively, scientifically, to see what made them so vulnerable in the
first place.

What weapons, now, might they have lacked when they went into battle? Job skills?
Education?

What armor was lacking that might have warded off their wounds? Better values?
Habits of thrift and foresight?

And what might haveravaged their morale? Apathy? Ignorance? Deviant lower-class
cultural patterns?

Thisisthe solution of the dilemma, the solution of Blaming the Victim. And those who
buy this solution with asigh of relief are inevitably binding themselves to thebasic
causes of the problems being addressed. They are, most crucialy, rejecting the
possibility of blaming, not the victims, but themselves. They are all unconsciously
passing judgments on themselves and bringing in a unanimous verdict of Not Guilty. (p.
28)

Kenneth Peacock’ s sentencing hearing shows how the legal system connects into extended
relations of ruling. The actual lived experience is subsumed under the ideological practice of a
ruling apparatus that shapes the lives of women and in this case declares that Kenneth Peacock—
who sat for almost two hours talking with his wife after discovering her in bed with another man,
finished his discussion with her, picked up a gun, pointed it to her head, and shot her, causing
instant death—did so accidentally. Heterosexual men can’t help shooting wives who are

unfaithful .
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CHAPTER EIGHT
POLITICS OF CHANGE

| am concerned that the story | have told here might imply that battered women and those who
intervene to stop the violence against them are being totally controlled by documentary practices
and that both are powerless to change this. Thisis not an accurate picture of what occurs.
Individual women, intervening praditioners, and advocates all engage in concrete adions to
control or interfere with these practices so that the process doesn’'t control them. In chapter 3 1
provided an example of thiswith atranscript of a prosecutor’ s attempt to stretch the confines of
the system: she prosecuted a man who had repeatedly assaulted and threatened his wife,
although the incident for which he was arrested had been constructed as a mere argument over
possessions. Another example of attempting to control documenting practicesisthat for years
shelter advocates have kept only minimal records of women using their facilitiesin order to
avoid being subpoenaed to appear & a court hearing in which information might be used aganst
residents. At the same time, they have argued for increasing the documentation of men’'s
violence. Ensuring that practitionea's involved in these cases notice and document the violenceis
seen as amethod of compelling them to take more protedive action, if for no other reason than to

avoid liability should someone “get hurt.”

| am mostly interested here in ways advocates can promote changes in the system by resisting
what seems to be the hegemonic control of ideological practices embedded in textual processes.
Sociologists are recognizing that social change doesn’t necessarily come in the form of class
warfare, as Max and others might have argued, but through undermining the countless
expressions of power in micro processes of managing social institutions of ruling. Within the
battered women’s movement there have been many successful attempts to control these
discursive practices. Like activists in the broader women’s movement, advocates have recng
process for the benefit of battered women, we can avoid succumbing to methods that benefit the

interests of the institution as an apparatus of ruling with no regard for awoman’s safety.
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In this chapter | will describe an effort to claim these documentary practices for the benefit of

battered women by changing a single processing interchange and work setting.

It would be difficult to say | finished my research on a particular day or in a certain month. But
there was apoint in which | stopped being aresearcher, looking for the how, and became an
activist, advocaing for changes. | talked with my co-workers about concrete ways we could
make changes based on the many ways | had come to see documenting practices marginalizing
women’s safety. It would have been practically impossible to propose changes at every point of
case processing, so we decided to begin where we had our best links to practitionersin the
system, the probation department. | approached theagency director about working with the adult
misdemeanor unit o the department. He and the unit supervisor agreedto work with me and my
co-workers on a strategy to improve the department’ s attention to victim safety. We saw the
presentence investigation (PSl) as acrucial point inaddressing victim safety and a good place to

start proposing some changes in documentary practices.

The Presentence Investigation

The court assignsa case to a probaion officer after atrial or a negotiated plea agreement. Most
cases are resaved through a negotiated agreement between the prosecutor and the defense
attorney. Inits most basic terms, such an agreement entails an offer by the prosecutor to the
defense attorney along the following lines: “Y ou have your man plead guilty to fifth-degree
assault, and I’ I drop the other two charges against him: violation of a protection order and
criminal damage to property. We'll have a presentence investigation conducted and we both
agree to abide by the recommendations of the probation officer.” Or, “I have avidim who wants
to testify, pictures, a police report that is extremely thorough, and a 911 tape that the jury would
love to hear. I’d suggest you have your man plead guilty.” If thereisonly the assault charge and
not such a great case the prosecutor might phrase the agreement, “Y ou have your man plead
guilty, and I' [l lower the charge from assault to disorderly conduct. We'll have a presentence

Investigation and both agree to the recommendation of the probation officer. ” Judges can refuse
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apleaagreement if they think it is nat in the interest of justice. However, they cannot prohibit
the prosecutor from dropping a case or require a prosecutor to charge acase. In Duluth, the
prosecutor dismisses approximately 22% of domestic assault—related cases for lack of evidence.
Of the remainder, 95% are resolved through such a negotiation process. Only a handful of

misdemeanor cases go to trial (Duluth chief prosecutor, interview, May 8, 1996).

Minnesota state law requires judges to impose afine for al crimesinvolving violence. Low-
income defendants can work off their fines through a community work program. The Duluth
DAIP conducts a 27-week course on nonviolence. Completion of that course has become a
standard condition of probation for domestic assault offenders. While each probation officer has
adistinctly idiosyncratic style of reporting the PSI process, the resulting recommendations to the

judge were essentially the same.

| began working on a proposal for changing the PSI process by watching a probation officer
conduct aPSI. Theday | came to obsarve, the courtroom and the hallway were packed with
defendants and their friends. One hundred thirty-nine cases were scheduled to be disposed of
between 9:30 am. and 3:30 p.m. Ten defense attorneys were wandering around in the hallway
calling out the names of clients, while watching for a private moment with the prosecutor. As
defense attorneys huddled with clients, the prosecutor stood toward the front of the courtroom
near histable. He had the 139 casefiles arranged before him according to some plan. Defense
attorneys were constantly approaching him. Asthe prosecutor looked for the relevant file, he and
the defense attorney would hold a brief conversation in hushed tones. This had gone on for about
40 minutes when thearrival of the judge was announced and everything came to an abrupt hdt.
We all rose asinstructed by the bailiff and then sat down as instructed by the judge.

This, it occurred to me, was what John at the dispatch center was talking about when he said the

system subdued the man. The building, the organized chaos, the rituals, and the suited lawyers

representing mostly working-class and poor men all combined to create an ambiance of
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authority.

Asthefirst case was called, both the prosecutor and the defense attorney approached the bench.
The defense attorney began to explain to the judge that he had made an arrangement with the
prosecutor. 1n some cases there had been no arrangement, in which case atrid date was set. In

more than half of the cases the defense attorney and the prosecutor had reached an agreement.

Thefirst domestic-related case that day came up about 40 minutes into the proceedings. It was
the case of Darrel Stanik and Michelle Lake. Darrel Stanik’ s attorney explained to the court that
Mr. Stanik was going to be pleading guilty to a charge of disorderly conduct. Both the
prosecutor and he would accept whatever recommendations the probation officer madefor
sentencing. The judge handed afileto the clerk. The clerk held the file out in front of her and the
judge said, “Okay, Mr. Stanik, I’ll have a probation officer conduct a presentence investigation
with you and then this afternoon we'll have your sentencing. If you wart to go then with Ms.

Downer, shewill conduct the PSI on this matter.”

Here two attorneys presumably pitted against each other in an adversarial contest were
submitting to the unknown recommendations of athird party. It seemed to me that individual

probation officers have agreat deal of power.

Sharon Downer was standing in the doorway. She came forward as the judge mentioned her
name, took the file that the clerk was holding out, and motioned for Mr. Stanik to follow her. A
shelter advocate followed them out the door, as did |. The shelter advocate motioned to Sharon
that she wanted to have aword with her. Sharon turned to Mr. Stanik and sad, “Can you just
wait here afew seconds? | need to talk to someone.” He nodded and Sharon walked a few feet
away with the advocate. They exchanged afew words and parted. Sharon came back to Mr.
Stanik and asked meif | would be joining them, and the three of us headed for the elevator.
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Later, | found out that the advocate had told the probetion officer tha, after the incident,
Michelle Lake, the victim, had obtained an OFP, which excluded Mr. Stanik from the home. She
also informed Sharon that Ms. Lake did not want him back in the home or for him to have any
contact with her. Thisinformation was eventually incorporated into the probation agreement

under condition number seven: “Obey all court orders, includ of its future modifications.”

The probation officer sat at her desk, and Mr. Stanik sat next to the door at the side of her desk. |
sat in a corner, off from both of them. | noticed that the defendant sat between the probation
officer and the door. This arrangement did not conform to the safety protocols of larger

probation offices, which advise probation officers to make sure they can leave the room first.

Sharon began her interview with a brief explanation, saying, “WEe' re here to get some
information on your background so that the judge can sentence you appropriately. Thisisa
presentence investigation and if the judge puts you on probation, I’ll be your probation officer. |
need to ask you some questions so | can make a recommendation to the judge, isthat O.K.? Mr.
Stanik nodded. She then began to ask questions directly from her PSI form: his name, his birth

date, hisrace, his place of birth.

After these few questions, Sharon sat back in her chair and asked, “How long have you lived

here, Mr. Stanik?’

“Threeyears,” Mr. Stanik replied. They chatted about different places he had lived, then she

asked him to wait a bit while she checked on some information.

When she walked out of the room, she left hisfile on her desk. | wasn’t sure what wasin the
file, but | wanted to grab it. | thought there might have been something in there from the woman
he had assaulted or from the shelter. | wanted to follow Sharon out of the office but decided to

stay in the room with Mr. Stanik so he wouldn’t look in the file. Sharon, | later learned, ran a
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record check for the three states he had mentioned in their conversation. 1t would take about 15

minutes for the report to come back.

She came back in the office and completed the interview. During that time, she asked several
more questions from her form: his military background, family of origin, education, place of
employment, income, length of employment. She looked up, leaned back, and began another chat
with him. “So what hgppened here, Mr. Stanik?’ She picked out the police report from the file
and skimmed it while he began to talk. He started to relate the events of the evening the police
had arrested him. She interrupted him several times, pointing out discrepancies between the
police report and what he was saying. He explained each discrepancy but seemed to be trying to
stop short of saying thcussed the incident for afew minutes and then Sharon asked him more
guestions: did he drink alot, had he ever been to treatment, did he spend much time gambling,
and had he ever been in counseling for any reason? He answered that he drank infrequently but
occasionally did get drunk. He had had a DWI in the past but had never had any sort of
counseling. Occasionally, he played poker with his friends; however, he did not gamble in any of
the casinos. Then Sharon asked what kind of drinking there had been in his family. Had he ever
been avictim of abuse as a child, or had he witnessed abuse in his family? Hisfather had
frequently pushed his mother around, but nothing that ever resulted in any kind of “police action
or arrest or ambulances or anything like that.” Had this been the first time he had ever assaulted
Michelle? They had both “gotten into it a few times before, but not to have the police called.”
Sharon asked afew remaining questions from the form and then asked him to wait in the chair in
the hall while she talked to Michelle. He told Sharon where to reach Michelle during that time of
day and stepped out of the room. She called Michelle at the number he had given her but there
was no answer. She found another number in the police report, but no one answered at that one

either.

Sharon went to get the results of his record search, came back to her desk, wrote for aout 5
minutes, and then asked the defendant to come back into the room. She asked him about the DWI
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conviction in 1989 inSt. Louis County. He sad that they had taken it off hisrecord, but she told
him they had not. He asked her what that was going to mean as far as this conviction goes. It
probably would not make a difference in terms of doing any timein jail, Sharon explained.
However, because he was drinking the night of the inadent and had a DWI, she was going to
recommend to the judge that he have a chemical dependency evaluation and follow whatever

recommendations the evaluator makes.

Sheen to counseling for abuse and described the men’ s educational program at the DAIP. She
said she would also recommend that program as a condition for his probation. She would not
recommend any daysin jail beyond the 2 he had aready spent there following his arrest. The
judge would probably put him on probation for afull year. She then quickly ran through the
conditions of the probation she would be recommending to the judge and asked if he understood

each of those conditions.

He said that he understood each condition. She asked him again to wait in the hall while she
finished her paperwork. After about 5 minutes filling out two forms Sharon said, “ That’s it.
Let’s go see the judge.” We picked up Mr. Stanik and the three of us walked to the courtroom.
When the case was called again, the judge turned to Sharon and asked if she had completed the

PSI. “Yes, Your Honor, | have,” shetold him and she went on to make her report.

Appendix G isacopy of the presentence investigation form Sharon completed as she interviewed
Mr. Stanik.

The judge sentenced Mr. Stanik to 60 days in the county jail, 2 of which he had already served.
The judge stayed the remaining 58 days and placed him on probation for 1 year. He asked Mr.
Stanik if he understood the conditions of probation that the probation officer had recommended.
Mr. Stanik replied, “Yes, Your Honor, | do.” The judgesaid he hoped that Mr. Stanik would
take advantage of the programs. If he failed to follow through, he faced spending moretime in
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jail. That wasthefinal disposition. Appendix H isthe conditions of probation document that he
signed. A year from now, when Mr. Stanik is “ off paper,” as probation officers say, the case will
be closed.

When the sentencing was over, Sharon and | returned to her office and discussed the process.
She asked me what | thought about it. | told her | was surprised how little discussion there had
been about the kind of violence the defendant had used against to talk to the victim occurred
during a 10-minute period during the PSI. | asked why the department didn’t allow more time to
conduct these investigations. She explained to me that having same-day sentencing has its
advantages: it moves the cases along quicker and the defendants are always there for an
interview. However, the lack of preparation time is a drawback. In more than half thecases sheis
unable to reachthe victim. She explained that in gross misdemeanor and felony convictions,
probation officers have several weeks to prepare the PSI and thus have more time to try to reach
the victim. We agreed that the PSI might be primarily arecord check and a quick assessment of
the defendant’ s attitude, but that other information that could inform the court—for example, the
danger this person posed or all the harm done to the victim—was not available to the probation

officer during this process.

| asked Sharon if she thought that this was an adequate process for the court to make informed
decisions on sentencing misdemeanor offenders. She thought that it was “totally inadequate,” but
that it was still better than what other communities do. Many of them do not conduct PSIs on
misdemeanors and base sentences strictly on past criminal records. As the probation officer, she
does have the option of asking for an extended period to complete a PSI if she has reasonable
belief that there may be more to the case than arecord check will uncover. She has donethat
twice that she coud recall.

During this discussion, we invited the adult probation unit supervisor into the conversation about

the adequacy of the PSls. David had been at the agency alot longer than Sharon and
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remembered that they had devel oped the presentence investigation form in the early 1970s. They
had not changed it since then, except for afew questions. We al agreed that a meeting with the
entire probation staff would have to be the first step in thinking about revamping the PSI form.
David agreed to set that meeting up and we all went home for the day.

The next morning | returned to my office at the DAIP and reported on the PSI, the sentencing,
and the meeting afterwards. Our agency began to rethin-workers, Coral McDonnell, Nancy
Helgeson, and Graham Barnes, worked with me in meeting with probation officers to make
changesto the PSI form. They, too, started to go on police ride-alongs and observe dispatchers
and probation officers. We also contacted the advocates at the shelter and asked them to work
with us on this project. Thus the stage was set for the development of a“safety audit” of the
Duluth court system.

Thiswas not the first PSI | had ever observed, but in the past | had not paid atention to the role
that texts—in this case the PSI form—play in directing the work, and the decisions, of the
probation officer. However, this process of thinking about work settings, watching people do
their work, and thinking about how texts influence that work led me to see awhole range of new

possibilities for institutional advocacy and change.

The Story of Changing the Misdemeanor PSI Form: Stage |

We incorporated the objective of changing the PSI processinto a project we were working on
with the Centers for Disease Control.*® \We worked on three probation forms—the supervised
release interview, the felony and gross misdemeanor PSI, and the misdemeanor PSI. All of us
learned more about micromanagement issues and how they have defined and standardized the

actions of probation officers.

“In 1994, the DAIP received afive-year, $1.5 million grant from the U.S. Centers for Disease Control and Injury
Prevention to test an enhancement of the coordinated community responsein Duluth.
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The supervisor of the adult misdemeanor unit of probation and | structured aformat for a
meeting held in June of 1995 with al of the probation officers, three DAIP staff, and two shelter
staff. During the first several meetings, probation officers discussed their cases from the
perspective of their respective work settings. Together we talked about actions or behaviors of an

offender that would make any of us consider him dangerous to his partner or to anyone else.

We also reviewed signs probation officers might notice during a PSI that would suggest that a
particular offender was going to bedifficult to manage on probation. Would this influencetheir
recommendations to the judges? Collectively we were trying to identify criteriathat could predict
whether an individual victim would be safe from an individual offender. What measures would a

probation officer then recommend to deter that offender from further use of violenceor coercion?

Probation officers said that they placed a great deal of weight on the nature of the offense and the
degree to which a defendant took responsibility for what had happened. For example, one

probation officer offered this observation:

If a defendant engages in some kind of bizarre or sadistic behavior, like maybe the killing
of an animal, or torturing some kind of pet, or forcing the woman to engage in some kind
of humiliating act, or threatening to kill her family members, or something like that, then
| start to have a heightened senseof fear that a victim is going to get seriously hurt.

A second probation officer said that she noticed if the victim was too dependent on the
defendant, “likeif sheis achronicalcoholic and needs him for her boaze, or if she has small
children and needs him to help, or if sheisjust desperate to get him out of jail or trying to get
charges dropped.” She saw these individuals as women who might be less able to use the system
for help. She didn't see these things as signs that the woman was at fault but that she was more

vulnerable to his violence.

A third probation officer said that in cases where he had along history with an offender and

knew the pattern of abuse he felt more able to offer the court some kind of useful information on
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the likelihood of a new offense.

Advocates from the shelter and DAIP staff present at these meetings added many of their own

observations about what alerts any of usto the possibility of escalating violence.

We all noted at the end of the second meeting that few of the issues that we had discussed were
addressed on the PS| form that probaion officers used in domestic assaut cases. We gengally
agreed that the generic misdemeanor PSI form did not allow probation officers to account for the
specia nature of such cases, particularly regarding victim safety. After some discussion in which
the DAIP staff argued for changing the form compl etely, we agreed that we would spend the next
meeting designing asupplement to the existing form. Two of us from the DAIP volunteered to
use the information that we had gathered during these two preliminary meetings to outline a
supplement before the next session. We also volunteered to bring the new criteria before a group
of formerly battered women who had used the court system.”® We could obtain ideas from them
asto the kinds of indicators that they thought would help a probation officer know whether an

abuser would be likely to increase the severity or frequency of his violence.

During the same period, the DAIP was holding regular meetings with researchers at the
University of Minnesota-Duluth to develop what we called a“high-risk checklist.” Thislist was
supposed to help any practitioner, whether a probation officer, therapist, or police officer, look

for indicators tha would increasethe risk for avidim.

Using Jacquelyn Campbell’ s book Assessing Dangerousness: Violence by Sexual Offenders,
Batterers, and Child Abusers (1995), we devdoped a checklist of about seventeen items.
Advocates and batered women from our advisory committee added another nine items,

producing the following checklist.

“Forming a special committee of women who have been battered to work on a policy or procedural change has
been common practice for the DAIP.
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Assessing Dangerousness List
Has the abuser ever injured the victim so badly she needed medical attention?
Does the abuser seem preoccupied or obsessed with the victim (following, monitoring her
whereabouts, stalking, very jealous, etc.)?
Does the abuser have ready accessto agun?
Have the abuser’ s assaults become more violent, brutal and/or dangerous?
Has the abuser ever choked the victim?
Has the abuser ever injured or killed a pet?
Does the victim believe the abuser may serioudly injure or kill her?
Isthe victim extramely protective of the abuser (trying to change or withdraw statemert to
police, reduce bail, charges, etc.)?
Has the victim separated or tried to separate from the abuser in the past 12 months?
Does the abuser drink excessively/have an alcohol problem?
Does the abuser use street drugs (speed, cocaine, steroids, crack, etc.)?
Has the abuser ever been to alcohol/drug treatment?
Has the victim sought outside help (OFP, police, shelter, counseling) during the past 12
months?
Has the abuser ever threatenedto kill the victim?
Was the abuser abused as a child by a family member?
Did the abuser witness the physical abuse of his mother?
Does the victim seem isolated from sources of help (car, phone, family, friends, etc.)?
Has the victim eve been assaulted by this abuser whilepregnant?
Has abuser ever threatened or attempted to commit suicide?
Has the abuse included pressured or forced sex?
Has the abuser used a weapon against the victim or threatened to use one?
Does the abuser lack remorse or sadness about the incident?
Does the abuser commit nonviolent crimes?

Does the abuser have a history of violence to others (non family members)?
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25. Hasthe abuser experienced any unusual high stressin the past 12 months (loss of job,
death, financial crisis, etc.)?

26. Isthe abuser assaulting the victim more frequently?

Aswe started to look at the use of such achecklist in many different settings within the legal and
human service systems, we became increasing uncomfortable about the direction we were taking
and, in fact, promoting. We began torecognize that practitioners woud inevitably use such alist
to assign points to cases to decide how dangerous a situation was. If, for example, one case had 6
risk factors and another 11, then the practitioner would have to assume that the case with eleven
factors was more dangerous than the case with 6. University researchers suggested that we

consider weighting some factors over others and use our research to test the checklist.

One woman on our advisory committee, Denise, presented the paradigmatic illustration of what
was wrong with this kind of quantitative check list. If she had filled out arisk factor
guestionnaire before her husband’ s attempt to kill her, her case would have been considered a
low-risk situation. He had been sexually abusive, intimidating, and cruel for ten years, but never
physically violent to her or to their children. He had not been under any unusual stress, he had

no weapons in the house, had never choked her, and had he never threatened to kill her.

Denise had decided to leave him. She also sensed that he knew about her plan. One day when she
returned home from work, he demanded that she go out and clean the garage. She refused several
times but he became extremely agitated. To keep him from getting any more upset, she went out
to the garage. He had beaten her dog to death with atwo-by-four and strung it up from the

rafters. It was awarning.
He had never beaten her. He had never hit her or kicked her, or even restrained her from leaving.

About a month after she left him, as she got off the bus coming home from work, he grabbed her,
threw her to the sidewalk, choked her, and slashed her face with arazor blade |eaving her for
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dead. Denise knew well before she left her husband that he was dangerous and that her leaving
could result in violence—not because of risk factor points on some scale assigned to her “case,”

but because of her daily life with him.

Denise s story led the DAIP to backtrack on the devd opment of any kind of “dangerousness
scale” in meetings with the university research team. Unsure of our arguments and lacking the
proper academic credentials to argue our case “scientifically,” we eventually organized a
conference call among the DAIP gaff, the university researche's, and several ectivist
researchers® We explained our dilemma and differences of opinionand asked for thar ideas.
The outside researchers all agreed that we wereentering dangerous territory. Thecomplex twists
and turns associaed with abusive behavior defy prediction based on aformula; a quantifiable
profile of abatterer does not exist. In the end we realized that we were creating an instrument
that would not be any different from the PSI form we were trying to revamp: both excluded from

consideration the perceptions and lived experience of the woman.

The whole process illustrated for us how easily activists can be drawn into institutional ways of
ruling.>* It isatrap that makes many activists and feminist theorists leery of these types of
reform efforts(Currie, 1990; Dobash & Dobash, 1992; Pateman, 1987; Schechter, 1982; Smart,
1989; G. A. Walker, 1990). It also points out the vulnerability of community-based advocacy

groups to local institutions such as the university. Because of our own reputation in the areawe

We called Jackie Campbell, author of Assessing Dangerousness: Violence by Sexual Offenders, Batterers, and
Child Abusers (1995); Susan Schechter, author of Women and Male Violence: Visions and Struggles of the Battered
Women’s Movement (1982); Beth Richie, author of Compelled to Crime (1995); Ed Gondolf, author of Man A gainst
Women: What Every Woman Should Know About Violent Men (1989); attorney L oretta Frederick; and victim
advocate Eileen Hudon. All of them supported our decision to give up on the scaleidea.

SlEven though | had been working on my own research at this time, | was having problems fully articulating why
| was so wary of the mov e towards dev eloping scales on dangerousness. Community-based agencies like ours,
which receive federal money to develop programs, are often obligated to work with local colleges or universities to
evaluate these programs. The role of the university in these projects has been expanding ov er the past few years. In
our case, locating the research in the School of Medicine proved to be a mistake because of the faculty’ suncritical
acceptance of the research methods of the physical sciences Eventually we were ableto move this research into the
School of Social Work, where we gained a more receptive audiencefor our questions about the use of scdes and
risk factors.
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had access to many of the nationally recognized leadersin the field. We were ableto call them
and ask for a conference phonecall. Many local programs would not have had accessto these
experts and would be |eft to argue with their local university staff as non-professionals or at least

as non-academics.

The DAIP and advocates eventually decided to put anend to the risk fador list as a possible
scale to predict dangerousness. Most of the probation officers agreed. They already knew about
the arbitrariness of scales and tests. By either law or policy, they are forced to use such measures
in determining, for example, who is an acoholic and who is not, whom to release from custody

and whom to hold, which drunk drivers need prison sentences and which do not.

Sentencing is not simply about punishment; it is used to punish, to establish restitution, to put
conditions on the defendant that will protect the victim from more harm, to offer opportunities
for rehabilitation, and to enforce community norms. Presentence investigation interviews with
offenders areused to create aprofile of the offender. That profile isbased on his relationship to
the criminal justice system. We wanted to create a PSI form that would make the safety of the
woman a central concern to the sentencing of the assailant. We were trying to build into the
structure an authorized and institutionally sanctioned method of making women'’s experience of

violence count.

We spent many hours discussing specific domestic assault—related cases, deterrence theories,
Minnesota law, and the practical realities of sentences judges are willing or politically disposed

to mete out.

We agreed on seven areas that probation officers should make relevant to the process:

(1) violence and harm used by the offender in the incident for which he had been found

guilty;
(2) the pattern of abuse;
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(3) victim’s perception of the violence;

(4) thedefendant’ sattitudes about his violence, his partner, his need to change his
behavior, and hislevel of danger to his partner and athers;

(5) thedefendant’s social history;

(6) thedefendant’s history of convictions, police contact, and orders for protection;

(7)  theinvolvement of children in the abuse.

The supplement we developed follows (Figure 12).
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FIGURE 12: PROBATION REFERRAL SHEET
DOMESTIC RELATED OFFENSE INFORMATION AND REFERRAL SHEET
O Misdemeanor PSI O Gross Misdemeanar PSI O Felony PSI

Name:

SOURCES OF INFORMATION (Check all that you were able to use)
O Interview with vidim or advocate O Interview with offender

EotlateraHntormation
O Police report O Watch report O Past police contact O Criminal history
O OFP history O DAIP history O Advocatereport O Other

SEVEN POINTS TO CONSIDER

1. Level of violence and/or intimidation of this incident

O Single blow or minor injury O Required medical attention
O Multiple blows, minor injury O Caused extreme fear
O Multiple blows, significant bruising O Terroristic threats
O Multiple blows and severe abrasions/injury O Threatened w/ weapon
O Significant pain O Weapon used during incident
O Bodily impairment O
O Fracture O
Comments:

Is there information to suggest that the following occurred? Check all that apply

2. Past violence/pattern of abuse—physical, sexual, intimidation

Information for 2 & 3 can be gathered from Women’s Coalition form, police report,
and/or interview with victim.

Offender has serioudly injured the victim (needed medical attention).

Offender’ s assaults become more violent, brutal and/or dangerous.

Offender chaked the victim.

Offender hasinjured or killed apet.

Offender hasthreatened to kill the victim.

Abuse has included sexual coeraon or attacks.

Offender used a weapon against the victim or threatened to use one.

Offender is assaulting the victim more frequently.
Offender has attempted to intimidate the victim. How?

Describe the most severe violence victim has experienced from this partner.
Comments:

3. Victim perception—Isolation, victim attempting to separate

Victim believes the offender may seriously injure or kill her.

Victim appears extremely protective of the offender (trying to reduce bail, charges, €c.).
Victim has separated or tried to separate from the offender in the past 12 months.

Victim seems isolated from sources of help (car, phone, family, friends, etc.).
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Comments:

Offender attitude

Offender lacks remorse about the incident.

Offender denies responsibility for behavior.

Offender seems preoccupied or obsessed with the victim (following, monitoring
whereabouts, very jealous, etc.).

Thereisinformation to suggest that offender is stalking the victim.

Offender blames victim for the violence.

a)mments:

Offender social history (If checked, comment below)

Offender drinks excessively/has an alcohol prablem.

Offender uses street drugs (speed, cocaine, steroids, crack, etc.).

Offender hasbeen to alcohol/drug treatment.

Offender hashad psychiatric treatment in the past.

Offender was abused as a child or witnessed the physical abuse of his mother.
Offender seems seriously depressed or has threatened to commit suicide.
Offender hashad homicidal thoughts.

Offender hascommitted non violernt crimes.
Offender has been exposed to institutional violence:

Offender has a history of violence to others (non family members).
Offender has experienced unusually high stressin the past 12 months (loss of job, loss of
children, death, financial crisis, etc.).

Comments:

Conviction/Arrest/OFP Record - (violent acts and domestic related)

Impact on children - Safety needs of children during visitation, abuse of children
Were children present at thisinddent ?

Were children involved in any way in the incident?

Have children been abused by offender?

Has offender ever attempted or threatened to abduct children?

Are children afraid of the offender?

a)m ments:
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psi/att.pr2 12/31/96 Form developed by Minnesota Program Development, Inc. & Arrowhead Regioral Corrections
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Judges and othersin the criminal justice field hold widely divergent philosophies on sentencing.

One judge who reviewed the new PSI form commented,

Sentencing should be a part of setting standards in the community, it should say that a
particular behavior is not to be tolerated. Second, it should keep that particular
defendant from committing the same or similar offenses. Third—and | don’t mean here
third in importance—sentencing should protect the public and that especially includes
the person who was abused. We have the objective of treating similarly situated cases
similarly. | don’t think you' Il find much argument with wha I’ ve just said but you will
find much disagreement on what a judge can and should consider when sentencing. |
want to fully understand the situation, not just what happened that night. We can only
convict based on what happened in that incident. We can’t convict someone of
assaulting their partner because we believe he's a batterer. The state has to prove
beyond a reasonable doubt that thisindadent did occur. But that’s not the standard in
sentencing. A judge has awide latitude in sentencing zero to ninety daysin jail, up to
two years on probation, that is all there in order to allow the judge to take measures that
will address the situation. (Interview, January 15, 1996)

The new PSI form, dthough fraught with its own problems of a generalizing text, is meant to
shift the probation officer from presenting the court with what is essentially an offender’s
citizenship repart to presenting apicture of his offense in the context of his use of violencein this
or past relationships. It informs the court about the defendant as a batterer and, to alesser extent,
as apotential flight risk or supervision problem. The group could not reach a consensus about the
final form, but we agreed that this form provided better and more thorough information to the
court than the old one. We also agreed that during the sentencing process the new PSI form
could alert the probation officer, the court, and in some cases, the victim, to safety issues. In
essence, what we were doing was not eliminating documentary practices or eliminating the
textually mediated characteristic of the legal system but claiming that feature for the benefit of
battered women. We were doing so by incorporating into those documentary practices attention
to the pattern of coercive, intimidating, and violent behaviors and therefore attention to the needs

for taking protecive measures on behalf of victims.

The old PSI ignored the fact that first-time domestic-related misdemeanors are not al the same.
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A woman has usually been assaulted many times before her abuser is convicted of an offense.
Some misdemeanants convicted for the first time have continuously engaged in a pattern of

intimidation, violence, and coercion and are extremely dangerous. Others are not.

After completing the work on the PSI form, the group continued to meet to develop a sentencing
matrix for domestic-related misdemeanor offenses. By reviewing two or three domestic-related
cases that each probation officer had on her or his case load, we divided the sentencing options
into four categories. The first category includes those cases in which the offender had no
apparent sustained pattern of intimidation, violence, or coercion. Many battered women who
illegally fight back fit into this category. Men or women who have assaulted their partners but
have not engaged in a pattern of abuse fit here also. The most severe category involves cases
where the probation officer found a pattern of severe abuse, staking behavior, and little interest
from the abuser in changing. For thefirst category, the probation officers recommend no jail time
other than what the offender hasalready served following the arrest, and rehabilitation specific to
the case. For the fourth category, they recommend between 60 and 90 daysin jail, with 2 years
of probation if they do not serve the entire jail time, and increased monitoring of the offender.>
In al categories the offender is prohibited from having contact with the victim if that isthe

victim’ s request.

Figure 13 is the sentencing matrix the group developed. It isdesigned to account for the
particulars of the case specifically asthey relde to the pattern of abuse the womanis
experiencing. It isan attempt to create aregulatory text that accounts for the women’s
experience of violence and focuses on the need to enact safety measures commensurate with the

level of violence an abuser iswilling to use.

52A person cannot be put on probation if he has srved the maximum jail sentence for a crime; probation isin lieu
of morejail time.
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FIGURE 13: DOMESTIC VIOLENCE-RELATED MISDEMEANOR SENTENCING RECOMMENDATION MATRIX

Category one

Category two

Category three

Category four

The offender commits an offense against the}
victim but there is no evidence to suggest the
offender is battering the victim. The offender
has no history of battering.

This category may include offenders who
commit an act uncharacteristic of their typical
behavior. It may also include victims of
battering who use illegal violence or activities
to control or stop violence used against them.

Considerations: If the offender in this case
is experiencing ongoing battering by the
person assaulted, the probation officer
considers safety measures for both parties.
Specialized programming is ecommended,
and the probation officer would not consider
executed jail time unless the assault is
severe.

The offender engages in battering
behavior with this victim, but there is no
indication that the battering is escalating
in severity or frequency, or that this
offender has battered another person.

This category may include batterers who
have a history of using low levels of
violence and activities which threaten or
intimidate the victim. The offender may
not intend to place the victim in fear of
serious bodily harm.

Considerations: The recommendation
focuses on victim safety and rehabilitation
programming rather than sanctions.

The offender has established a clear

pattern of battering with this or past victims.

The PSI indicates the battering
will likely continue and possibly escalate
in severity and frequency.

This category may include batterers
whose history includes: multiple domestic
violence-related contacts with the police;
demonstrated harassing behavior* toward
the victim; violation of an OFP; repeated
threats or assaults against this or other
victims. The victim may be infear of
serious bodily harm.

Considerations: Victim safety
recommendations are combined with more
sanction-oriented sentencing, such as the
maximum probationary period, some
executed jail time, and programming.

The offender’s PSI demonstrates that the
heightened, obsessive and/or unrelenting
nature of the battering poses a high risk of
serious ham to this or other victims.

This category includes offenders with
backgrounds similar to category three
offenders but may also include: stalking
behavior,* threats to seriously harm or kill;
threats or use of weapons; injuries that
require medical attention.

Considerations: The most aggressive victim

safety measures possible including working
with child protection on children’s safety. A
substantial jail term and long-term probation
may be combined with programming if
amenable.*

*terminology next page

Incarceration or other correctional programming*

30 days stayed jail

60 days stayed jail

60 days stayed jail

60-90 days stayed jail

30 days stayed, 60 executed

I TU=OoU UdysS CTATLULCU Jall

Gross misdemeanor incarceration or other correctional programming*

qU'QU Uadys TATLULICU jall

Ul Ju udys sudiyrit urie

IT-120 days sayed jan
0-45 days executed jail

Probation duration (Gross misdemeanor convictions routinely receive 2 years probation)

IT-120 days sayed jan
45-120 days executed jail
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one year one year two years two years

Arrowhead Regiona Corrections, Duluth, MN
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Finally, we develgped a form that probation would use when recording their recommendaionsin
order to focus attention of both probation officers and judges on the three functions of
sentencing: offender accountahility (punishment), rehabilitation, and victim safety. It also

serves as areferral form to the DAIP. That form appears as Appendix |.

The Story of Changing the Misdemeanor PSI Form: Stage ||

The work setting of the probation officer was not designed for the production of this new PS|
form. The next stage of change woud have to focus on making new information institutionally
accessible to the probation officers. The revised PSI form requires a significant amount of

information from the abused woman.

Thiswas atwofold problem. First, the specialized labor practices discussed earlier involved three
practitioners and an advocate talking to the woman before the PSI is conducted. The dispatcher,
the responding police officer, and the on-call advocate all talk to the woman within afew hours
of acal to 911. Usually, the supervised release agent talks to her aday or so after the arrest. No
routine was set up through which to communicate the relevant information from these contects to
the probation officer. A small fraction of what a woman reports to any o those intervenasis

made available to the probation officer.

The second part of the problem centered on the type of information that practitioners were
eliciting and recording. The dispatcher elicits and records information about the situation that the
officers will be encountering. As shown earlier, additional information given to the dispatcher
about the context of the violence is not routinely recorded. The officers are looking for the
elements of a crime and the basis for making a probable cause arrest; most of what the woman
has to say about the totality of her experience of the abuse is either not elicited or not recorded.

Y et thisis exactly what the probation officer needs to know to recommend a sentence that makes
thvictim a centrd concern. The on-call shelter advocate who makesa home or hospital visit
immediately following an arrest foauses on the assistance that the shelter can offer. This advocate

could also help the woman communicate her situation and need for safety measures to the court.
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To incorporate the perceptions of battered women in away that expands the practitioner’s
orientation from the task of accomplishing a narrow administrative case processing function to
that of enhancing the protection of the victim required a new set of negotiations with department

supervisors and practitioners in the system.

The director of the probation department could not just call up the policechief and say, “Scott,
we' ve made some changes to the PSI, and I’m going to need you to retrain your officers on
writing domestic assault reports so they include information my people need to do PSIs.” Even to
the extent that this informal network of power brokers exists, community-based advocacy groups
arerarely able to tap into it when they organize for change. Coral McDonnell, Nancy Helgeson,
and | began by meeting with the supervisor of the patrol dvision. We showed him the new PSI
form and explained that it would require the development of a similar specialized police
reporting form for domestic abuse calls. He immediately rejected a special report form. We then
went up the chain of command to the police chief, who sad, “Y ou can writeup a cheat sheet if

you want. Y ou can train officers on its use, but no specialized arrest forms.”>?

We had obvioudly struck a bureaucratic nerve. Police officers were inundated with spedalized
reporting requirements and often had as many as a dozen specialized report formsto carry on a
shift. The Duluth Police Department had just spent the past year trying to reduce the number of
these forms and was not ready to make an exception to its own rule. We gave up on a specialized
form and instead took up the notion of writing an outline for officers to follow when dictating a

report.

We enlisted the hdp of the city’s chief prosecutor in designing a new reporting format and in
training officerson itsuse. She was interested in working with us to devel op the * cheat sheet”

that the chief of police had suggeded. She wanted the police reports to routinely include specific

S30ur relationship with the police has been quite cooperative, but we don’t always get what we want. We’ve
discovered that a narrative rather than a form actually provides much better information on the case and once
trained on usngthenarrativeformat, officers provide amorecompl ete picture of the safey issuesof the victim.
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information that would enhance her ability to get convidions. Several police officers, the city

attorney, and two legal advocates worked on the design of the “ cheat sheet,” which we then had

made into small laminated cards that would fit into an officer’s shirt pocket. Figure 14 shows the

two sides of the card.

FIGURE 14: REPORT WRITING CHECKLIST

Domestic Abuse
Arrest/Incident

Report Writing Checklist
Duluth Police Department

Risk Factors: To be used by court

for conditions of release, PSls,

advocacy needs for victims

Times (incident, arrival, statement)
1. Parties present

1. Emotional state (describe)
Victim/ Suspect

Injury to victim

Injury to suspect

Describe scene

Relationship of victim/suspect

a A A A A

State if children present, not

present,

witnessed, or involved

Describe involvement

1. Pictures taken

1. Evidence collected

11. Medical attention (where?)

12. Note when any of the fdlowing are

present: OFP, probation,

victim/ suspect intoxicated

13. List where suspect livedin past 7
years

14. Witnesses’ names, addresses,
phones, workplaces

15. How can Detective Bureau or

others reach victim during next 24

hours?

Name, address, phone of person

who will aways know how to reach

victim

Please note those observed or those

which appear to exist.

1. Guns or other weapons in home

2. Suspect has access to or carries
weapons
Suspect abuses alcohol/drugs

4. Suspect under high stress recently
Suspect has threatened or
attempted suicide

6. Threats to kill or severely harm
victim/others

7. Victim believes suspect may
seriously injure or kill her

8. Suspect obsessed with victim,
stalking

9.  Victim has called police before

10. Recent separation, OFP, divorce in

past 6 months

MDT Temporary Report

1. Name, phone, address of victim
2. Alleged offenses summary
Who to follow up: a) Detective
Bureau; b) Victim advocate; c)
Child protection worker, d)
Prosecutor

4. Officers’ action taken
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16. Notes for narrative: victim

statement, suspect statement, Rememb er to re-c ode if

witness statement, probable cause
necessary

for each arrested party. Who

initiated? Self-defense?

continued on other side

We designed a new 3-hour police training focused on writing the arrest or investigation report
using the card as an outline. Simultaneously, we worked with the police to get daily copies of
the dispatch record. The chief prosecutor conducted a series of trainings for al patrol and
supervisory officers over a 2-month period. The training focused on the importance of the police
report in establishing the basis of the prosecutor’ s case and showed officers how the risk factors
and questions about children would be used to alert victim advocates and child protection
workers to cases where there appeared to be a high level of danger. It also provided supervised
release agents and probation officers making sentencing recommendations with a better picture

of the level of intervention necessary to deter a particular offender and protect a particular victim.

Following that training Nancy®>* and | attended shift changes™ in the squad room for 4 days and
passed out the new report guides. We explained that Nancy would be picking up reports on a
daily basis to makesure that the information they contaned would be immed ately routed to
other intervening parties. probation officers, shelter advocates, prosecutors, civil court judges.
We told officers that to gain a high degree of consistency in the use of the new format, Nancy
would read each report, send the supervisor of the patrol unit a chedklist on reports produced in

that unit, and point out the missing information. On the following page is a copy of the form

% Nancy was employed as communications coordinator by the DAIP under the Centers for Disease Control
grant.

%5 A shift change is a 15-minute briefing of officers beginning a new shift. Usually the unit s sergeant or
lieutenant conducts the briefing.
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Nancy used to report to a unit supervisor (Figure 15).
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FIGURE 15: DOMESTICASSAULT REPORT FEEDBACK FORM

DOMESTIC ASSAULT REPORT FEEDBACK

ICR# Incident Location: Date: Officers:

Group A B C D (Circle)
Arefollowing items covered in Yes | No Comment Arefollowing ittms coveredin | Yes No | Comment
report? (seereverse) | report? (seereverse)
1. Times 11. Medical Attention

Facility noted

2. Parties present

12. Background info

3. Emotional state
Victim - Suspect

13. -Witnesses
-Person able to reach

-Victim location 24hrs

4. Injury tovictim

14. Narrative notes

5. Injury to suspect

Victim statement

6. Scene Suspect staterment
7. Relationship Witness statement
8. Children Probable cause d ements

Children involvement

9. Picturestaken

10. Evidence collected

These checklists became known as the “DAIP report cards’ and were bitterly resented. Officers

Where both parties lived
during the last seven

years.

15. Risk Factor notes

complained that non-police personnel were being put in the role of judging their work, yet no

such reciprocd arrangement existed between pdice and the shelter or the DAIP. We decided to

end the hated practice of issuing “report cards’ and instead began to meet with unit supervisors

to review the reports and ask them to notify officers about those which were incomplete.>®

% We had anticipated that it would take 3 to 6 months to reach a 90 to 95% compliance rate with the format.
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Officers followed the new format quite closely with the exception of the questions regarding the
overall pattern of abuse. This was referred to on the laminated card as the risk factors. Fewer
than half of the officers asked and recorded information about the risk factors. Below are
excerpts from an investigative report in which the officer did respond to the items on the risk
factor list. | have underlined the information acquired as a direct result of his questions. The
excerpts show how adding the institutional objective of tending to victim safety contextualizes
the violence. It provides the multiple readers with avery different version of what is going on

and therefore elicits avery different sort of response.

Dat e/ Ti me of QOccurrence 03/18/95 0300 hrs
Dat e/ Ti me Reported 03/18/95 1226 hrs

SYNOPSI S:

O ficer was dispatched to a report of a donestic assault at the
above location. Oficer spoke with the conpl ai nant who said she
had been assaulted approximately 10 hours earlier. No visible
signs of assault were evident to officer. Witten statenent to
be conpleted by victim Victimadvised to obtain order for
protection and suggested that she stay at wonen’s shelter.
Victimsaid she would conplete witten statenents and bring them
into the Duluth Police Departnent. Victimdeclined to go to
wonen’ s shelter and said she woul d seek an order for protection.

A warrant request is to be made on suspect.
DETAI LS:

On 03/18/95 at approximately 1227 hours .

Upon arri val
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Johnson said she .
Johnson sai d when she and Doe

Johnson said Doe and her began to argue .

| observed Johnson’s neck and chin area where she said she was
experiencing sonme swelling and redness, but | could not find any
signs of abuse. There was no swelling or redness at the tine |

vi ewed Johnson’s face and neck. Doe said her neck nuscles were
very sore on the back of her neck and were sore to the touch. 1In
| ooki ng around the room | observed there was clothing scattered
across the floor, and Johnson said that was from when Doe had
“gone crazy.” | asked Johnson what type of relationship she had
wi th Doe, and she said they had been dating for approxi mtely
seven nonths and that they have been living together for the past

three nonths. They do not have any children, and they have never

been married to each other.
No pictures were taken of Johnson nor was there any evidence to
be coll ected on the scene. Johnson did not say that she needed

to obtain any nmedical help at the time | spoke with her.

Johnson nmentioned that Doe was very intoxicated at the tine the

assault took place and that Doe had bequn to drink a lot nore

than he ever had before. Johnson said Doe does not use any other

droes not have any quns at the residence where they are currently

living, but Doe is a very acconplished marksman as he was in the

mlitary in the Special Forces Unit during Vietnam Johnson said

Doe keeps track of her every novenent, neking phone calls,
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foll owing her around, and nmeking sure he always knows where she

is. Johnson said this is the first tinme Doe has beconme viol ent

with her but said Doe’'s ex-wife has been assaulted by Doe at

| east two tines in which the police were call ed.

Johnson said Doe has talked to Johnson about committing suicide

and has told her that if she ever |l eaves him he would junp off

pier into the bay. Johnson also said that the present tine, it

seens that they are in sonewhat of a financial bind |argely due

to excessive drinking by Doe. Johnson does feel that Doe nmay

seriously injure or kill her because of the threats he has nmade

to her. Johnson has never called the police prior to this

i nci dent and has never had an order for protection agai nst Doe.

Johnson was asked if there was a person who is always able to

reach her, and she said her sister-in-law,_ Jane Bl ack, who lives

on Central Entrance in Duluth and who works at Penny’'s, can

usual ly reach Johnson should she need to be contacted in case of

an_energency. Johnson said she would stay at her residence this

afternoon unl ess further problens start up. | asked Johnson
where both her and Doe have lived for the past seven years.
Johnson said Doe has lived in Placketon, South Dakota, for the
past seven years, and Johnson has been a resident of the Gty of

Duluth for the past ten years.

Johnson was given a voluntary witten statenent form.

Doe was unavail able for interview as he was not at the residence
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at the time of this conplaint nor was he at work at Boe’'s Repair
on First Street. A warrant request for fifth degree donestic
assault is requested based on the aforenenti oned conpl ai nt,

pendi ng return of witten statenents by conpl ai nant.

This report illustrates how such a process can assist in contextualizing the violence aganst a
woman. This caseis no longer a misdemeanor involving an offender who threw his partner down
and rubbed her face into the carpet, leaving no signs of injury, but an account of a potentially
very dangerous Stuation. This contextualized account will be made institutionally accessble to
severa key practitioners such as advocates, supervised rel ease agents, probation office's, and
sentencing judges when making decisions about safety measures. When | asked several patrol
officers about the resistance toincorporating therisk factors into their reports | found their
resistance to using the risk factors was not so much alack of concern for victim safety asit was a
function of how police are organized into the reader-writer relationship, in this case the police as

writer and prosecutor as reader.

I’m investigating a crime, gathering evidence for a prosecution. I’m not doing an
evaluation of the relationship between these two people. (Interview, July 21, 1995)

*

| can’'t say I’m resistant. I’ m just not thinking about that when I’ m interviewing
somebody. It can be pretty chaotic and for me to all of a sudden start asking a bunch of
guestions not related to what’s going on right then and there can put alot of people off. |
want to get what | can for the case and to throw in abunch of irrelevant stuff just makes
the whole situation more precarious. (Interview, July 21, 1995)

These officers have been trained and have operated for years as links to the prosecution of the
case; to now change that relationship so that officers see themselves as coordinated with broader
intervention goals, including centralizing victim safety as an institutional objective, isnat a

simple task.
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While we were working through this change with the police, we were meeting with shelter
advocates to review their process of making visits to women following arrests. The purpose of
these visits was to help women do safety planning. On home visits advocates spent from 30
minutes to several hours talking with women about their options: Does she want to come to the
shelter before his release? Does she want to file for a protection order now? Hecan be served
whileinjail. Does she know about the services available in the community? Does she need
medical attention? Are her children in danger? Does she want photographs taken of her injuries

for documentation? Does she understand the criminal court process tha will follow this arrest?

We asked advocées to re-enact a few visits and tdked about the connection betweenthe visit
and the decisions that would be made in court affecting her safety. Shelter legal advocates
agreed that the court process should be better explained to the woman. They would also ask her
about the dangerousness of the abuser and what court measures she would need to feel protected
from recurrent abuse. The on-call advocates would fill out a specialized form and fax it to the
courthouse before arraignment court each morning. The following form (Figure 16) shows the

information added to the advocat€ s report of the visit.
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FIGURE 16: ADDITION TO VICTIM ADVOCATE ARREST FOLLOW-UP FORM
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The following gquestions are designed to hel p assess the dangerousness of the situation.
Answering these questions can help both you and the court decide what safety measures should be
put in place tohelp protect you and will be helpful in providing rehabilitation for the offender.

Can you describe past violence and/or injuries (worst incident, type of injuries, frequency):

During the course of your relationship, has your partner (referring to the person who has just been
arrested):

YE€s no

1. become increasingly more violent, brutal, and/or dangerousto you?

2. caused injuries to you which required medical attention?

3. choked you?

4. injured or killed a pet?

5 threatened to kill you?

6. forced sex or used sexual coercion?

7. used a weapon against you or threatened to use one?

8 seemed preoccupied or obsessed with you (following, or stalking, very jealous,
etc.)?

9 __ increased the frequency of assaults upon you?

10.  ~ Doyou believe that ’he may critically injure or kill you?

11. Haveyou separated or tried to separate from your partner in the past 12 months?

12.  Haveyou sought outside help (OFP, police, shelter, counseling) during the past 12
months?

13. Do you feel isolated from sources of help (car, phone, family, friends, etc.)?

Please elaborae on ‘yes answers:

Is there other information you would like the court to know about the danger you may bein (an
event, a specific threat, a feeling you may have)?

Yes no

Would you likethe court to order the assailant to have limited or no contact with
you?

Would you be interested in a protection order?

Are you interested in attending education/support groups?

Would you like to receive our monthly newsletter and group calendar?

Thisinformation is used to assist usin providing servicesto you and to evaluate our services. We
ask your permission to give thisinformation and photos to ather agencies who hold offenders
accountable and provide protection for you. Can we share this information with:

Supervised Release Agents/Probation Officers for setting conditions of release from jail and
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However, probation officers and other practitionersin the legal system resisted giving women’s
advocates an authorized voice inthe processing of the case. They regarded information that came
from the shelter as “biased” and “less reliable than a police report.” Probation officers were
reluctant to use notes prepared by shelter staff or volunteers as the basis of their recommendation
to the court. The shelter was, after all, an outsider to the system; their information could not be
treated asinsider information. Probation officers deemed the advocate intrinsically biased and
believed that her information would not necessarily reflect what the woman had said but “what
she had been encouraged to say.” As one probation officer put it, “. . . perhaps they would inflate
the information to bolster the lady’s case.” Shelter advocates are neither “objective” nor
“professional.” To be “professional” meant to put one’s personal views aside and operate from
within the boundaries of “the profession.” We did not argue that the shelter report was
objective, but we did argue that it was untrue that professionals in the system were objective and

that having an advocacy function did not make advocate information unreliable.

The dilemma of trying to change this institutionally entrenched perception put the shelter in a
double bind. On one hand, none of the shelter staff would want to draw advocates into an
institutional case management role. They clearly want to remain outside the system, yet on the
other hand, they are committed to creating a process in which the information they provide to the

court is considered as credible as information coming from any practitioner within the system.

To resolve this conflict, we set up a training conducted by probation officers for the on-call
advocates. We began the session by having probation officers describe their job in making
recommendations to the court on conditions of pretrial release and later sentencing. Each

advocate then described a home visit she had recently made.

The probation officers and the advocates asked many questions of each other and the training

quickly became adialogue. Advocaes expressed a grong reluctance to become involved in
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trying to get the woman to work with the system on a conviction. One advocate summarized the
group’ s argument: “I don’t mind filling out a report or form and faxing it toyou if that will help
protect the woman. Still, she has to agree to my sending this stuff. If she's not into having him go
through the criminal process, | don’t want it to be my job to talk her into it” (training session,
October 19, 1995).

This session helped resolve two issues. For the probation officersit clarified the role of advocates
and clearly showed that advocates did not consider a conviction a measure of success. We agreed
that advocates would explain both the pretrial release procedures and sentencing procedures and
ask women if they would be interested in having the advocate fax the information to the
probation department.®’

A repeat offender meant to the court, until now, that he or she had prior convictions. The new
approach takes into account that an offender can repeatedly use violence, intimidation, and
coercion against a partner, with or without prior convictions. It replaces the exclusivdy
incident-focused approach with one which takes into account the context of the violence,
discernable patterns of abuse, and the perceptions of the victim. It isa process that makes the

court more accountable to victims of domestic violence.

Thefinal link in the sentencing process proved more dfficult to change Judges were only
marginaly involved in the devel opment of the new PSI and the sentencing matrix. The chief
judge of the district and the assistant chief judge both reviewed and commented on the drafts of
the documents. During a discussion between the DAIP and probation on how best to introduce

the new procedure to the judges, one probation officer stated,

57 According to Madeline Tjaden, Women's Coalition legal advocate, more than 90% of the women with whom
they work sign the release to fax the information (Interview July 17, 1996).
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It'Il ruffle some feathers and cause some grumbling, but it’sreally the professional
responsibility of this department to put before the court the best recommendation
possible to deal with this offender. We' ve been missing the boat on domestics and
everybody knowsiit, but will this causesome flack? Y ou bet it will, and our agents
will just have to deal with that. They’ll have to stand behind their recommendation
and the process we used to come up with that recommendation. (Interview, November
8, 1996)

We decided to ask the chief judge to bring the new PSI form and the matrix to the attention of the
other judges and have them deal witharguments internally. The chief judge simply sent out a
memo with the new PSI form and the matrix attached, stating they would go into effect
immediately. The bench did not embrace the changes with enthusiasm but neither did it discard

them.

One probation officer describes her first experience using the new matrix:

Nobody liked what | was doing, not the judge, not the public defender, certainly not the
offender. It was hard to go against what | was recommending because | had put it all in the
record. Thiswasradicaly different. . . . | wasfocusing on different things. . . the whole
listing of violence and the victim’s safety. Inthe end it’s hard to justify not going along
with adifferent kind of sentencebecause if a problem comes up later | put all that stuff in
the transcript. It was very hostile the first few times, | felt like alamb in the lion’s den.
(Interview, January 23, 1996)

The process had focused so far on regulatory and administrative texts, but the politics of
resistance materialized at the point of execution. | had attributed to probation officers the power
to influence sentencing: prosecutors and defense attorneys made deals and then agreed to abide
by the recommendation of the probation officer following aPSI. It seemsthat thiswas
conditional power. It was given because probation officers acted within certain institutionally
approved boundaries. The new process which changed those boundaries brought us al into the

realm of the legal argument.
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Some judges and defense attorneys argued that use of the PSI and matrix produced a process
through which they were sentencing an offender for actions that had not been proven in court.
Others, however, argued that sentencing should be based on what the court believes will
accomplish three goals. deter this offender from committing the same or similar offenses, deter
others in the community from committing these offenses, and protect the victim and public. The
state leaves the court wide latitude to accomplish these goals in misdemeanor cases, including
the use of incarceration for up to 90 days and the use of probation instead of jail for up to 2 years.
Indeed, the state legislature recognized the specia problems associated with sentencing batterers
when it extended the length of time an offender could be placed on probation for a

domestic-related misdemeanor from 1 to 2 years.

A shelter advocate summarized the reaction to the matrix:

The problem is that the judges just assume that a man gets one free beating. That is,
one free conviction for beating hiswife. | can’t think of a man who's been convicted
in the past year where this was the first time he ever beat her up or assaulted her. So
why do we all start out presuming the sentence should be “go to classes” and “no
jail”? Some men don't need to go to jail—arrest and one or two nightsin jail is quite
powerful—but others do. They are making this woman’s life hell and flaunting the
fact to her that they can get off. The sentence should be based on how heis using
violence against her, not what kind of a guy he seems to be to the judge. (Interview,
November 21, 1995)

Judges do not as individuals make the assumption to which this advocate alludes. It is structured
with sentencing practices and normalized in daily work routines which once uncovered can be

held out for inspection.

Conclusion

The process | have described, changing a single work setting so that it is designed to account for

women’s safety, provides an insight into a legal advocacy strategy. By engaging workersin an
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examination of their own work processes we simultaneously work toward progressive change at
the level of pradice and attitudes In thiswork we are looking for how s&fety is accounted for in
the institutional objectives of processing domestic assault cases. Chapter 9 explains this strategy

by laying out the principles of conducting an institutional audit.
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CHAPTER NINE
SAFETY AUDIT

The courthouse in Duluth is located in the center of the city’ s business district. The three
imposing buildings of the government complex face a courtyard guarded by a twenty-foot statue
of a sword-wielding Greek warrior towering over aterraced fountain. As onefaces the complex,
the federal building isto the left. It houses the FBI, thepostal service, saveral federd courtrooms
and magistrates’ offices, and the IRS. Directly across fromit is city hall, where the police,
mayor, city attorney, and city coundl conduct their business. Between them isthe St. Louis

County courthouse.

The courthouse ground floor houses many of the county’ s administrative offices. purchasing,
highway maintenance, building maintenance. The first floor is dominated by courtrooms and the
offices of those who staff them. Arraignment court, conciliation court, and the court
administrator’ s dffice are on thisfloor. It is aways busy. One floor up are the county
commissioners offices and board room and the licensing bureau for boats and cars and hunting
and fishing. The county’s microfilm office and the county auditor’s office are also located on
thisfloor. The third floor has more courtrooms, probation, family, and juvenile court judges, and
more court adminidration staff. The cases handled on this floor pertan mostly to family matters,
divorce, juveniles, and protection orders. The fourth floor has more courtrooms and judges, and
bigger cases get handled here, such as murders and robberies. The only time I’ ve ever been
searched was on thisfloor. The fifth floor offices are occupied by the county attorney’s office.
The county attorney is considered by many Duluth political observersto be the most powerful

political figure in the county.

A man who physically abuses his partner does not usually do so in the courthouse. He doesitin
hishome or in his car or at his neighborhood bar or in his back alley. He usesviolencein “his’

territory. The courthouse is clealy not his territory. He is not the powerful figure here that heis
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in his home, yet in many ways the power he holds in his home is akin to the modes of governing,
regulating, and managing that constitute the dais beaten his wife enters the courthouse, he breaks
the shield between the private and public sphere that has dominated legd debate and discourse
for two centuries (Olsen, 1983). He enters at a particular historical moment in this debate. The
fact that heis entering the building at al is the result of women barging into the debate and
altering its terms. The fact that he comes into the building under the escort of a county sheriff is
the result of the police department’ s mandatory arrest policy, which exists because of recent
gainsin the centuries-old struggle of women to evoke the power of the state in criminalizing
violence against women (Dobash & Dobash, 1992).

Carved into the facade over the main entryway of the courthouse are the words, “ The people's
laws define usages, ordain rights and duties, secure public safety, defend liberty, teach reverence
and obedience, and establish justice.” And yet advocates and battered women who pass under
these words know from their everyday experiences that the situation is otherwise. George Smith
(1990) contends, “ The ideology of apolitico-administrative regime is ruptured when people
know a situation to be otherwise on the basis of their everyday experiences’ (p. 632). | have
conducted my investigation with an eye towards discovery of how it isthat public safety, in other
words, the safety of battered women, becomes so marginalized in the criminal court setting. |
have used D. E. Smith’s notion of an institutional ethnography, which begins at the same place
advocacy begins, in the everyday world of battered women. | found in my investigation that
what | had previously seen as victim blaming and as sexist attitudes among individual
practitioners in a male-dominated institution is not so much a phenomenon of people’s attitudes
or thought processes. It is more an expression of ideological practices, embedded in textual
realities, which extend extralocal relations of ruling into local settings, defining and regulating
the everyday life of women who are brought into the legal system as victims of a domestic-

related crime.

The totality of the processes that | have discussed in the previous chapters serves to transport the

200



©Ellen Pence Praxis International. 5402 North Shore Drive, Duluth, MN 55804 218 525 04 87 www.praxisinternati onal.org

particulars of women’slives into abstracted and generalized forms of case management which
are not required to accurately reflect awoman’s experience or account for her safety. Inthe
previous chapter | described arather haphazard process of change that was triggered by the
results of research conducted by asingle activist graduate student. Conducting asimilar but
more systematic investigation with ateam of practitioners and advocates can become a critical
method for local communities to deepen the level of the progressive changes that have been
engendered by the legal advocacy work of the battered women’s movement. The description of
change in asingle work setting, the presentence investigation, illustrates the complexity of
institutional advocacy and the susceptibility of the legal system to certain levels of reform. It
also depicts the unevenness of change (Brown, 1992). In this chapter | am summarizing my
research by suggesting that legal advocates persuade their local police, probation, and
prosecutor’ s offices to jointly conduct a safety audit (an institutional ethnography) as a method
for initiating a sygematic investigaion of problematiclegal processes Thisinvestigationwill
lead to a blueprint for making changes which centralize victim safety as an institutional objective

in the processing of these cases.

A safety audit can be both an investigative and an organizing tool. Asan investigative process it
will dispel the myth of the objective investigation of crimes and explicate how the ideological
processes of ruling are at work inthese cases. Asan organizing processit can be designed to
involve an interdisciplinary team which includes community-based advocates in an effort to
facilitate the process of proposing and implementing changesin the legd system. Thefirst
objective isto discover how safety is compromised in thelegal system. The second objectiveis

to overcome resistance to change. I' [l talk about the latter first.

The Audit as an Organizing Tool

| work in a medium-sized nonprofit organization whichis audited yearly. Our organizationisa
collective so we all share some administrative functions. | am not on the finance committee but

like any of usin the organization, | can tell when an audit is coming. About 3 weeks beforehand
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we start getting nates in our message boxes such as, “You didn’t sign your February 1-15 time
sheet, please stop by and do so,” or, “Thereis no receipt for your airlineticket to Atlantain June,
whereisit?’ These messagestell us that the accountant is getting ready to have someone pour
over her books, asking a million questions and seeking documentation for the thousands of
financial transactions we conduct in ayear. Audits may not keep people from embezzling but
they do tend to draw everyone' s attention to proper financial documentation at |east once ayear.
| am using the concept of an audit in order to evoke that same image and that sense of examining
practices. However, | am proposing that unlike a financial audit conducted by an outsider, an
ingtitutional audit be conducted by ateam both of advocates and of practitioners within the legal

system.

Organizing an interagency audit team has several important advantages over hiring a consultant
to conduct an audit for acommunity. First, it provides an institutionally authorized voice for the
concerns of victim advocates by involving them as co-investigators on ateam. Much of the
resistance to advocacy concemsislinked to activists' status as outsiders. Having an outsider role
isimportant to advocacy efforts, asis evidenced by those groups which have located themselves
within the bureaucracy and have then been so reshaped by institutional objectives that they have
lost their advocacy voice. Asone legal advocate for the Domestic Abuse Project in Minneapolis
reported at a statewide advocacy meeting, “1 used to explain what the woman needed and wanted
to people in the court system. Now, | seem to be mostly explaining what people in the court

system need to battered women” (interview, September 11, 1995).

Participating in anaudit provides atemporary position for advocates which does not appropriate
them into a case-processing role, where co-optation is most likely to occur. As members of the
audit team they will not be asked to “bring avictim around” so that she sees the value of helping
in aprosecution or filing for a protection order or participating in her assailant’s counseling.
Much of the work of advocatesis finger pointing and confrontation. Ther way of doing thingsis

seen as hostile, unprofessional, and negative. An audit approach draws practitioners into an
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examination of a system that they complain about endlesdy with their co-warkers yet vigorously
defend against atacks from outside's, such as legal advocates for batered women. It providesa
place for advocates and practitioners to work together which can legitimize the advocacy group’s

voice without making that voice vulnerable to appropriation (G. A. Walker, 1990).

A safety audit creates a victim-focused (woman-focused) frame of reference for court
practitioners examining practices regarding these cases. The fragmented work processes and
incident-focused features of the criminal justice system create a frame of reference for workers
which has little to do with victim safety. The audit will serve to embed within the system safety
features whichwill parallel the generic objectives of criminal case processing. Such an audit will
produce concree changes in routines that will reduce the disjointed gpproach to case
management while orienting each processing stage to an expanded institutional objective of

safety.

If an audit is based on the premise that retaining the woman’s experience of violence increases
the likelihood of practitioners acting in ways attentive to safety, it will explicate the power and
gender aspectsof these cases which are now expunged in the generic processing of an assault
case. Feminists have long held that if women’s lives were talked about and accounted for in how
we manage our society, then everything would change. An audit can explicate how women’'s
lived experiences are screened out of the information-gathering process and suggest ways of
making such information central to case processing. Depending on how the audit team defines
safety measures, there is the opportunity to incorporate changes at the level of daily practice
which will raise the consciousness of practitioners to the power dynamics inherent in gendered

relations and particularly in gendered socia relations marked by violence.

An audit is designed to look at routines, forms, policies, regulating text, and protocols, not
individuals. It does not focus on the bdiefs or attitudesof individual praditioners and will

therefore bypass much of the resistance of individuals to examination. | found most Duluth
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practitioners to be extremely open to discussing such practices and often quite critical of existing
procedures. With few exceptions, amost every practitioner | spoke to could provide an insight
asto how aparticular procedure, protocol, or form could be changed to better enhancewomen’s
safety. Even though the relationship of the woman who is battered to the practitioner who
processes her case is organized by processes extralocal to the woman or to the practitioner’s
everyday experience, changing that relationship can occur on the local level. An audit conducted
by an interdisciplinary team produces an agenda for change to which policy makers are in many
ways compelled to respond. The audit shows how things really work and it engages practitioners
in the system in revealing this story. 1t would be difficult, although not impossible, for policy
makers to shelve areport like this.

The Audit as an Investigative Tool

Certified public accountants conduct audits using generally accepted accounting principles, often
referred to as GAAP. | am suggesting that the findings of my investigation in the Duluth court
system can provide asimilar framework for persons interested in reforming the criminal justice
system’ s approach to responding to domestic assault ceses. | am not trying at this point to
provide all of the details of an audit but to lay out its general principlesin three areas: the
definition of safety, or what the team is looking for; the audit process, or how the team looks for

it; and audit objectives, or how the audit will lead to change.

The Definition of Safety
A safety audit must start from some premise about what constitutes safety for battered women.

Throughout my invedigation | asked practitioners and advocates what compromises victim
safety. There was aimost universd agreement that outsiders, whethe that be police officers,
therapists, judges, or clergy, must intervene in thesecases in ways tha account for the context in
which the violence is being used and experienced. Contextualizing the violence meant different
things to practitioners and their definitions often related to their positions within the system. |

have summarized below the most significant ways that these practitioners and advocates
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translated the notion of contextualizing the violence in the criminal court processes. In order for
victim safety to be fully incorporated into case management routines, each interchange in the

process must account for:

(1) The pattern of abuse

A domestic assault—related crime, such as trespass, criminal damage to property, violation of a
protection order, or kidnapping, israrely an isolated incident of violence or abuse. Inorder to
take measures which maximize the chance of providing the victim ongoing protection from
further abuse, attempts should be made to understand the context in which violence was used by
eliciting and recording information which documents the pattern of coercion, intimidation, or
violence associated with the case. An informed intervention must account for who is being

harmed by the violence and the extent of the harm being done.

(2) Power differentials

A battered woman and her abuser are never in equal positions of power. Social relations of power
in society, coupled with the power that comes from a sustained pattern of coercion, intimidation,
and violence, place the perpetrator in a position of power over the vidim and make the vidim
vulnerable to pressure, intimidation, and retaliation by the offender. The adversarial nature of the
criminal court process frequently places the victim in opposition to thigaions and case
processing need to acknowledge that domestic assaults do not involve two autonomous parties.
An ongoing economic and socia connection between the victim and offender mediates every

statement, affidavit, and action.

(3) The particulars of the case

The criminal justice system processes discrete incidents of abuse and may work with serious and
dangerous offenders as misdemeanants. Practitioners should enact safety and intervention

measures based on the particulars of the case rather than on predetermined legal or institutional
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categories. Some misdemeanors are in fact more volatile and more likely to result in serious
harm than some felony cases. Precautions should be based on the local and particular
experiences of the victim rather than on generalized categories based on laws or othe criteria

(see sentencing matrix in chapter 8).

(4) Potential dangersto avictim of afragmented regponse

There are literally dozens of actions taken on a case by various practitioners. Practitioners work
routines, including communication routines, should strengthen the connections of various
practitioners in responding to a case so that victim safety is not compromised by a fragmented
and poorly coordinated response. Examples might include establishing a system of preserving
key 911 tapes to enhance the prosecutor’ s ability to place controls on adefendant; creating access
for child protection workers and victim advocates to police investigation and arrest reports,
ensuring that supervised release agents and probetion officers have access to pag police reports
and OFP affidavits when preparing recommendations to the court on victim safety measures; and
ensuring that case-related reports, such as police reports or presentence investigations, address

victim safety.

(4) Victim perception of danger

No scale can accurately predict which offender will kill or seriously injure his partner. However,
ample evidence exists to suggest that victims of homicide or attempted homicide often make
several attemptsto tell others about the danger but are ignored. How is the victim’s perception
of danger accounted for in the processing of acase? At what point is her knowledge screened
out of the information gathering and at what point isit given an authorized place in the

construction of the case?

(5) Thedifferencesin women’slives

Thereisno universal battered woman. Race and class positions result in differing impacts of the
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same treatment. For example, Lawrence Sherman’s Milwaukee study of recidivism following
the impact of police making arrests compared to that of police issuing warnings showed that
married and employed men were less likely to reoffend when arrested rather than warned.
Unmarried unemployed men of all ethnic backgroundsin the study were more likely to reoffend
when arrested rather than warned (Sherman, 1992). Only a handful of men in either group wee
prosecuted making the impact of legal intervention unclear. We might speculate that an
approach which brings the legal system into the relationship but does not follow through with
using the power of the state to contrd the offender can make some women more vulnerableto

abuse.

(6) The presence of imminent danger

Assuming that no community could nor should necessarily try to respond to every assault of a
woman as if she were about to be killed, we are faced with the problem of determining at what
level to respond to physical violence against intimate partners. Insisting on alegal response that
treats all acts of physical force, every shove, evary push, every g, asif these actions will
escalate to homicide would be basing our work on a false premise and would so overload the
system that all cases would suffer. But so far, overreacting to assaults has not been a significant
problem. Instead, cases which are in fact quite dangerous are being conceptualized and processed
aswould be an isolated slap or a bar room fight between two people with no ongoing
relationship. In addition, the legal processis not designed for quick adion in situations tha pose

imminent danger.

Methods

The methods of the audit would parallel my own: observation of work settings and processing
interchanges, texts analysis, and interviews with prectitioners. The activities would begn with
mapping the community’ s system with charts similar to those in Appendix B. Each work setting
and its corresponding interchanges need to be detailed in these maps in order to determine all of

the possible points a which victim safey can be implicated in the case management procedures.
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The team would conduct an analysis of each interchange, which therefore becomes the unit of
analysisfor the audit. The key elementsfor analysis at each interchange are technology,

resources, procedures, and texts.

Prior to conducting interviews and observations, auditors would design worksheets to be used at
each observation covering these four areas of inquiry. Each interchange may reguire several

observations and team discussions about the auditors observations and findings.

The auditors worksheets should not be seen as an instrument to establish pre-formulated
categories of iteansto look for in an audit. Their purpose would be to guide the auditor, not limit
the scope of inquiry or restrict the auditors' use of thar own knowledge and experience. Itis
important in structuring an investigation such as this to avoid putting boundaries around it. After
all, the whole purpose hereis to make visible what has become invisible. The Duluth study can

act as a beginning point to frame auditors' worksheets.

The worksheet ontechnology is geneaally trying to helpthe auditors and the practitioners a a
given work setting uncover all of the waysin which the technology of that setting impacts the
potential for safety measures being built into the system’ sinfrastructure. For example, | had
severa rather long conversations at the dispatch center, police department, and probation
department about the lack of coordination in the city, county, and state computer systems and
what this means for victim safety. Theinability of dispatchersto make information that is
contained in these data bases immediately available to police officers responding to acall has
definite safety implications for both the police and batered women. Thesolution requiressome

long-range planning but not necessarily an expensive overhaul of the computer systems.

Similarly, the worksheet on resourcesis designed to uncover al of the resources readily available

to practitioners as they do their work. 1t may be, for example, that there is a shelter in town but
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that it isusually full when police try to house a woman and her children there. The lack of
shelter facilities changes what adions police can and should take. Perhaps the resource that will
be found most lacking is adequate time to spend on the case. | found when interviewing social
workers for arelated but separate piece of research that child protection workers were strongy
discouraged from using the criminal court process to keep violent fathers from having contact
with their children. It was aresource that was not available to them as practitioners andits
unavailability explained why they were prone to recommending placement in foster care for
children who were being repeatedly exposed to violence against their mothers.>®® Many activists
in the battered women’s movement, including myself, had speculated that child protection
workers' initiatives to place thesechildren in foster care was a manifestation of thar victim-

blaming attitudes rather than seeing them as the result of concrete work processes.

The worksheet on processesis designed to help the auditor explore with the practitioner how
procedures and processes used at an interchange can compromise or centraize women's safety.
The auditor is asking questions related to the definition of safety. Are the practitioner’s activities
and the procedures being applied at this point in the case organized in away that accounts for the
pattern of abuse, the power differentials, and the victim’ s sense of danger? The auditors are
trying to explicate how this specific process or procedure is consequential to awoman’s safety

and how it might be altered to account for safety.

The most complex aspect of the audit will be the analysis of the active role of textsin the

provision of victim safety. The team needs to gather every text related to an interchange and

%8 am referring here to a series of meetings we held to discuss the emerging notion of charging women w ho are
battered and cannot (or will not) keep their abuser out of the home with “failure to protect” and placing their
children in foster care. Child protection workers frequently give a woman the choice of getting a protection order
which excludesher abuser from the home or losing her children to foster care. The woman files for the protection
order but the abuser viol ates the order and moves back home. If she does't call the police to have him arrested, the
social service department is forced to place the children in foster care. We have been proposing that the social
worker go over to the home, witnesshim there, file charges againg him for violation of a protection order, and have
the court incarcerate him rather than implement a de facto incarceration of the children. This resource has never
been institutionally available to workers.
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discover how the text—regulatory, administrative, narrative, or argument—frames and organizes
the practitioner to act in institutiondly authorized ways. Over the course of the year tha |
observed interchanges | began to develop a series of questions that helped focus my observation
and interviews. | waslooking for the text in action, not as an inert object to analyze in and of
itself. Below are some of the questions that emerged from my readings of D. E. Smith’ swork as

| began finding patterns in my own observations.

At each interchange:

> How does the production or use of texts at this interchange occur?

> What texts (policies, laws, rules, ordinances) regulate what occurs at this interchange?

> What administrative texts are used in this interchange?

> What reports, recommendations, or statements are used or produced & this
interchange?

> What frames were used in the production or reading of texts at this interchange?

> Who is the intended reader of the text being produced or altered at this
interchange?

> How does the woman become actionable in this interchange, and how does the man

become actionable?

For each text:
> How does this text influence what information about the case is filtered out of the process?

> What information related to contextualizing the incident (safety) drops out because of the

work of this text?
> How does this text act to create priarities?
> How does anticipaing an intended reader shape the production of this text?
»  How does this text organize the work of the practitioner?

> How does this text organize the writing and reading done here?
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> How does the methad of production of this text influencethe practitioner to make certain
observables or pieces of information visible and others invisible?

> How does thistext allow for the retention of information on the pattern of abuse? On power
differentials? On the woman’s and man’s social position? On the immediate danger? On

the woman’ s perception of danger?

Thisis not meant to be acomplete list of considerations on the text but an example of the kinds
of questions auditors need to have intheir heads as they begin their observations. Most likely
several members of ateam will observe a particular interchange. Much of what isto be

discovered will come out of team meetings to discuss theseinterviews and observations.

The Audit Objectives

Finally, the team would work with policy makers in the various agencies that participate in the
processing of these cases to recommend a comprehensive plan to reorganize work settings and

processing procedures at each point of interchange to incorporate victim safety.

The final report should explicate how victim safety was marginalized at each interchange in the
sequence of interchanges that constitute case processing and makerecommendationsfor specific
changes to centralize victim safety. Many of these suggested changeswill have come directly
from practitionesin thefield. In many cases they will be the best people to present these
recommendations to policy makers. The audit team should see practitioners as co-investigators
in the process and subsequently as colleagues in designing the changes. Using a participatory
approach in designing the changes will simultaneously reduce resistance to change and develop

on-site trainers on the new methods of case processing.

Conclusion
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These kinds of regimes usually have two inter-related pieces of organization: a political
apparatus and a bureaucracy. . . . The notion of a politico-administrative regime operates as
a heuristic device for investigating empirically how ruling works, how thelives of people
are regulated and governed by institutions and individual s vested with authority (G. W.
Smith, 1990, pp. 629-632).

Using the strategy of conducting a safety audit will lead to an explication of how that regime
works. Asaco-worker recently said at one of our staff meetings discussing how as a group we
could expand my research to a systematic audit of the Sixth Judicial Distrid’s criminal and avil
court system, “Thisisreally big, it's as big as when we first proposed that everybody sign

policies fifteen years ago.”

| have focused my analysis on the processing of a criminal court case and safety for battered
women. However, the concept of using D. E. Smith’swork to conduct an audit of institutions
with a specific social change objective in mind can be applied in avariety of feminist and
progressive projects. Using asimila audit format, aninvestigator could look for the concrete
practices that produce racialized policing or limit cancer patients control over their medical care
or compromise the safety and integrity of high school students who report sexual harassment. |
use these examples because they are all projects | have begun to work on with activistsin other
fields. This project has answered for me the question | posed in my introduction: What should |

do next?
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