The blueprint forsafety Supplement

Appendix 6A
Training Memo—Victim Impact Statements

Purpose of Victim Impact Statements

A victim impact statement serves two primary functions. First, it ensures that the
judge will have the ability to factor in the victim’s perspective when determining
the most appropriate sentence for the offender. Occasionally a powerful victim
impact statement can influence the disposition and duration of the sentence.
Secondly, impact statements may help victims seek emotional closure by
describing the psychological and physical effects of the crime on their bodies and
their lives. Even if victim impact statements do not directly affect the sentence,
they play a valuable role in sentencing by giving victims a voice in a process that
otherwise provides very little opportunity for them to articulate their thoughts
and feelings to the defendant and the judge.

Victim impact statements can also help the judge determine what if any
treatment or counseling programs might be appropriate for a defendant, put a
human face on the often impersonal nature of the proceedings, and promote
public confidence in the judicial process.

Prosecutors and advocates should talk with victims about what a victim impact
statement is and the procedure through which it is presented to the court. Equally
important, they should engage the victim in a realistic discussion of what

“impact” the statement is likely to have on a proposed sentence, especially in
those situations where the victim is in disagreement with the negotiation. It is
critical to explore with the victims what they hope will be accomplished by
providing the statement and help them think through whether the victim impact
statement is the most appropriate and helpful avenue for meeting those goals.
Finally, identifying what if any fears a victim has about delivering the statement
will provide the opportunity to create a plan that accounts for those fears.

Victim Impact Statements and Minnesota Law’

Under Minn. Stat. § 611A.038 (a), the State of Minnesota guarantees the right of
a crime victim to give an impact statement as follows:

1 States other than Minnesota have statutes similar to those cited here. For a more complete study of victim
impact statements in Minnesota, see Mary L. Schuster & Amy Propen, 2006 WATCH Victim Impact Statement
Study, http://www.mincava.umn.edu/documents/victimimpact/watchreport.pdf
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[A] victim has the right to submit an impact statement to the court at
the time of sentencing or disposition hearing. The impact statement
may be presented to the court orally or in writing, at the victim's
option. If the victim so requests, the prosecutor must orally present
the statement to the court. Statements may include the following,
subject to reasonable limitations as to time and length:

(1) a summary of the harm or trauma suffered by the victim as a
result of the crime;

(2) a summary of the economic loss or damage suffered by the victim
as a result of the crime; and

(3) a victim's reaction to the proposed sentence or disposition.

How is an Impact Statement Provided to the Court?

After a defendant is found guilty or pleads guilty, the judge will schedule a
sentencing hearing.

A probation officer will be assigned to conduct a pre-sentence investigation
(PSI) report and will provide the judge with this report for the sentencing
hearing.

In the PSI, the probation officer will gather all information available from
the offender, the victim, and other sources, and make a sentencing
recommendation.

The victim may discuss the impact of this crime with the probation officer,
with the support of an advocate or another person if she wishes.

The victim has a right to write an impact statement and mail it to the
assigned probation officer prior to the sentencing hearing.

The victim has a right to make an oral statement before the court at the
sentencing hearing. If the victim does not want to make an oral statement,
someone can make a statement on her/his behalf. This is often done by an
advocate, or sometimes a friend or family member.

During the sentencing hearing, the judge will ask if the victim has decided
to write or read a statement. It may be helpful for the victim to have an
advocate or other support person with her/him in court.
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e Asrequired by law, the prosecutor must present the statement to the court
if the victim so requests.
What Should be Included in a Victim Impact Statement?

No professional or universal guidelines exist on how judges should handle victim
impact statements or precisely what should be included in the statement. There is
however, general agreement on some of the elements of an effective victim
impact statement.

The statement should provide information for the judge that helps in
understanding the victim’s circumstances in order to assess the impact the
offender’s actions have had on the victim.

Some of the factors that a victim might write about include:
e Physical consequences of the crime
o Does the victim have temporary or permanent injuries?

o Has the physical impact of the crime affected the victim’s day-to-day
activities?

e Emotional impact of the crime on the victim

o Has the victim had difficulty sleeping since the crime or experienced
significant emotional trauma?

o Has the victim sought counseling to help with the emotional aftermath
of the crime?

e Financial impact

o Was the victim dependent upon the defendant for housing, food, or
basic needs?

o Did the defendant control the victim financially?
o Has the victim lost employment as a result of the crime?

o Did the victim sustain injuries that require medical care, especially if not
reimbursed by insurance?

e History of abuse with the offender

o Isthere a pattern of intimidation, coercion, and manipulation of the
victim by the defendant?
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o What sort of incidents in the past are related to the current crime?
e Information about the victim

o Has the victim changed routines or stopped doing things she/he enjoyed
as a result of the crime?

o Did the victim have to move, drop out of school, change jobs or make
other major changes?

o Does the victim have children? If so, were they present during the
incident? How have they been affected?

e Sentencing recommendations

o Does the victim think the defendant could benefit from substance abuse
or mental health treatment?

o Does the victim believe that incarceration is warranted?

o Does the victim have feedback about any other element of a proposed
sentence?

How to Prepare a Victim with a Victim Impact Statement

The following suggestions can help an advocate or prosecutor work with the
victim in creating the impact statement:

e Be aware that the victim may be afraid of the process or intimidated by the
prospect of having to speak in the courtroom. Talk with the victim about
her/his fear or distrust of the system and explore what the victim expects to
gain from the process of writing and/or reading an impact statement.

e Emphasize that providing the victim impact statement is a victim’s right, but
that it is not required.

e Offer to assist in the writing of the statement if the victim is uncomfortable
writing, but be sure to emphasize that the content of the statement is what
matters, not punctuation or spelling.

e In exploring the victim’s goals for the impact statement, reinforce the idea that
the statement is not intended to elicit an explanation or apology for the
offense from the defendant. Help the victim focus attention on what
information she wants made available to the judge.
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Be knowledgeable about any unresolved areas of the proposed sentence
where the victim impact statement might be more likely to sway a judge’s
decision. Talk with the victim about this, but don’t make promises about what
the judge will do.

Be clear with the victim that an impact statement rarely changes the elements
of a negotiated plea agreement.

Talk with the victim about the manner in which she/he wants the statement
presented. The victim may choose to:

o Read the statement at sentencing

o Have the statement read at sentencing by another person, e.g., an
advocate, friend, or family member or the prosecutor

Be willing to read the statement aloud if the victim so requests.
Be flexible in case the victim changes her/his mind at the last minute.

If possible, submit the statement in advance of the sentencing hearing to give
the judge time to read and react to it.

Prepare the victim for what the courtroom is going to look like and what will
happen in the sentencing hearing. Offer a tour of the courtroom.

If the victim chooses to read the statement, prepare her/him for talking in
open court. Be sure the victim knows that the courtroom is open to the public
and that other people, possibly including the defendant’s friends or family
members, may be present.

Encourage the victim to address the judge. If the victim is afraid or
intimidated, encourage her/him not to look at the defendant.

Recognize that the victim impact statement belongs to the victim and refrain
from criticizing or discouraging her/him from including information or ideas
the prosecution might disagree with. Be prepared for the possibility that the
victim may recant, ask for a no-contact order to be lifted, or request mercy for
the defendant.

If the prosecution is requesting the imposition of a no-contact order over the
objection of the victim, the advocate should help the victim explore how a no-
contact order would enhance or undermine her/his safety, and then articulate
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this in the victim impact statement. Be sure that the victim understands that
the judge will make the final decision.
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